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tings are. thereupon uſed, which. it might 
ſometimes be inconyenjent to find wen 
bred to the law to form, they have, by the 
uſage « e of Scotland, been frequently ſuſtain- 
ed, though without ſome of the formalities 
requiſite to common deeds... T kus miſive 
letters, in mercantile affairs, are valid, 
though nt holograph, (I. e. written. -by 
the, perſons Who fign them) and, though 
wanting witneſſes : - But, in aMifs not 


dot 


ſtrictly mercantile, they are not ralid, oF 
Not  holograph.. The proper method, there- 
A deore, 
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. ien Kenn, 
fore, in caſes not mepcantile is; one of the 
parties to write a letter with his own | 


* hand, containing the obligations he means 
to come under, and as much of the: other 


parts of the tranſaction as to make it 
underſtood ; and the other party to write 
out another in the ſame manner, contain- 
ing Ge oblightibhs he means to come un- 


5 der: : And the two letters may refer each 
to the other by 1 their dates. WW here the 
parties have not been ſo well educated as 


to be capable of writing ſuch letters 'them- 


Telves, or, in other words, to make them 


holograph, though they can poſſibly ſign 


| their names, it would appear, that adding 
the ordinary ſubſcription clauſe, contain- 
ing date, writer, and witneſſes names and 


deſignations, in order to, ſupply that de- 


feet, would be deviating too much from 
the nature of miſſives to be obligatory. 


Tg from a principle of law, that 
. an 


. 
of 
* 


* 


b e ee ee 7 

© the, deed itſelf,” ſtrangely miſunderſtood, | 
it has Veen a frequent practice among 
country people to write on paper not 


ſtamped, a kind of articles, or minutes of 


agreement, relating to their bargains, 


much in the ſtile of an ill framed deed, 


written on ſtamped. paper, by a bungling 


\leaving out the: regiſtration 
claule, and, inſtead of: it, ohiiging them< 
ſelves to extend the fame on ſtamped pa- 
per, when required; and ending with 


writer, only 


it would appear, that even an agreement 
to enter into an obligati ion, or make a 


conveyance, in a formal manner, when re- 


quired, cannot be made ſo as to be bind- 
ing, without the legal ſolemnities, more 
than the deed itſelf agreed to be entered 
into, or made, if it is not done by hole- 
graph miſſives. Thus, by a deciſion of 

* | ABLE: the 


the common ſubſcription [claufe : Vet, 
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the court of Seflivn; mw February 1778, 

it was found, chat a minute of ſale muſt 
be written on ſtamped paper. But they 
were in uſe to be written upon it long be- 
fore. def, in the caſe of a minute of 
ſale of lands, where the perſon obliging 
| himſelf to make the conveyance, has not 
got proper titles made up” to the ſub- 


y till -ſach” be the caſe, 
the propriety: of ſuch obligation to con- 
vey, in a full and ample manner, is ob· 
vious. though it ſhould be attended 
with the trouble and epence of getting 


the requiſite” ſolemnities, if the "perſons 
concerned cannot write proper holograph 
miſſives to anſwer the end. For further 
ſatisfaction upon this article, I have inſert- 
bas the Muy decition,: which is taken 
14: $3444, 8 Wn: 
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nötles dr in the late Inſtitute 10 a 


of Scotland by Mr Erſkine. * n 
'* In i Caſe, Macken and Lou "ton" 


in Puk, November 1 5. 1764, one of the 
partie having wrote and fubſeribed an 


from the other, upon certaim terms, uud 
the other having ſübſcribed a Written 
acceptance, and Ike wiſe Fabſcribed the 


graph of bim, or formally atteſted, 
„though there were winelles prpfent . 


« figning ; and this | party "having aſtera“ 


c wards refiled, the Court of Seſſion, in 
« proceſs againſt him for implement, found 
«© the miſſiye and acceptance not probative; 4 
and therefore afſoilzied the defender; 
„and this although be did not deny the 


fubſeription; as che court" thought thats 


| © witing was eſſential, and that the want 
gal ſolemnities could not be ſupplied, 
SS oe peg x *by 
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and Minter of u ER 


offer to puretiaſe au heritable "fubje&#- 


offer, but neither of which was ele 


=_— Miſh we, Se 
4 ö | : 0 by his acknowledgement. —-4 ed 1 | 
Wi judgment was given-in e of . 
115 contra Stewart, in 1765. i 
Wherever there is ene tha wri- » 
tings not being effectual, payment of a part 
of the price wilt create a valid obligation, 
1 and put it out of the power of any of the 
Fo parties to draw back; and would do it 
„ even though there were no writing. Or, | 
„ where any thing is done by either party, 
5 whereby matters are nor entire, and each 
cannot be put in his former ſituation, it 
1 has the ſame effect. As to minutes of 
4 tack; ſee Tacks, where they are taken no- 
ö tie of. It may likewiſe be neceſſary to 
1 obſerve; that holograph writings of no 
kind (except bills of exchange) prove 
their being of the dates they bear, in a 
diſpute with creditors or; heirs but of 
whatever date they may hapen to be, in a 
diſpute with a creditor, they are preſu- 
| med 


| end Minutes Fs „„ 


med b been made wirhin arty dag 
of the granter's bankruptcy; or, in a 
diſpute with the granter's heit, to haye 
been upon deathbed ; or dy an arreſter, 
to have been granted after, arreſtents- A 
uſed: : In all which, caſes,: they. muſt be 1 
ſupported by evidence as to their dates. _ 
It ſeems (as above obſerved) rather fo- | 
reign to the nature of miſſives to ed 
with the witneſſes names and deſignations; | + 
and without that, the being ſigned by 
them as witneſſes, could be of no effect 
Though, to be able to prove them of the 
date they bear, it would not be amiſs that 
witneſſes were preſent when ſuch holo- 
graph miſſives were ſigned, and that they 
made a memorandum of it, in caſe he ; 
date ſhould afterwards be diſputed. Hos» ; 
lograph writings alſo preſcribe, if no do- 4 
e 18205 eee eee, 


BW. 


LT : 
» © 


* N 4 y * v d 7 ; - 0 l 
a, + , f erer — : 3 9 * "4 Is. ; * 
Act parl. 1579, c. 80. . . 
Y and 4 
„* 0 2 * * 
« | . * 4 
\ * 
4 _ 
w © +4 
7 
— 
+0 
- * 1 
2 > ind $3 


Hing beten Wk Talk _— 
bb of nliffives” and of a" minute of | 
tle, which, though no particular form 
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4 There * you an on of all the 

growing timber, with the bark thereon, 
growing in the farm of C. in the pariſh : 
of T. with liberty to charr what wood you 
pleaſe, and cover for the ſame within the 
wood ; allowing you three years from 
this date to cut the ſame, and till Martin- 
<4 „ 74S: 13 "was. 


ms e be 3 159 an Y 


on 
— 


dee ee, 
venient roads to take away the timber, | 1 


„ . 


bark, and charcoal, vou paying me one 
hundred Pounds Sterling a5 he... F 
"thereof, at the, term of Whitſunday one = 
| thouſand ſeven Fuß dred and eighty- three 1 


W . . 7 | E 
years. f you agree to theſe terms, you 
#73: _ 


will ggf the fame by . 
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"ie ae not the (eller's natu-  - 


ral poſſeſſion, but poſſeſſed by tenants, the 2 
following claufe may be neceſſary, ihe.” " 
the word years, at the end of the obliga- = 
tion for payment. And paying ſuch da- 
« gef to the tenant as 1 ſhall be found be oY 
0 ba. I 
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Fi " 1received your” 's ; of this date, 


e MM iſtver, Agreements, 


£ bas ſuſtained dy the verdia of two men 


260 be ee choſen wc "ou een, ; 
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making 


me an offer of the growing timber and 


bark of the farm of C. on paying one 
hundred pounds as. the price thereat,) a- 


gainſt Whitſunday one thouſand: ſeven 
hundred and eighty-three years, which | 
offer I hereby accept of, and agree to the 


| whole propoſals therein contained, in all 


Te A. B. Is 70. 


po nts, and TW Ne AI M0» L 
5 „ 5 
e mol obedient humble ſervant, 
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0 , 


- If the before-mentioned clauſe is put in 


the firſt miſſive, it ſhould be repeated in 


the laſt alſo, after the word years. 
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op They acknowledge to OE ſold 1 you | 
the ſuperiority of my lands of A. lying in 
| the pariſh of B. and county of C, with an 
the caſualities belonging thereto, and all 
Ti right 1 have to the ſame, from this date, 
for which you have engaged to pay me 
one hundred pounds Sterling at Martin- 
mas firſt, and I will, on demand grant 
you a valid diſpoſition to the ſame, and 
deliver therewith a proper progreſs of 
writs 3 and 1 hereby engage that the ſale 
p now made ſhall be' the foundation of a 


ſufficient qualification for enabling you or 


your aſſignees to vote in the election of 
a member of parliament for. the copnty.: 
of Can; Otherwiſe, and in caſe of its 
OE found hot to give ſuch 2 qualifica- 

tion, 
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tion, Let ik payment” of the 
price ; or, if I hall baye received it, L will 
N and pay it back on demand, vou, 
however, making no demand upon me 


1 any expences you may be at in taking 


out A charter and tryi to make the vote 


T1 14 {3% 2 1 


eehte; And ' + is agreed, that I and 
as heirs. are to pay you a Vearhy feu · duty 
of ſixpence Sterling, holding. the ſaid lands 
.of and under vou for payment thereof, 
beginning che firſt term” s payment of the 

aid fe feu u- dut * at) Whitſuptday one thouſand 


em, hundred, pes (GIghtY: three, and 


£< a4 * * 
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key toe” the , firſt year c of the, entry of e- 
On heir or fingular ſucceſſor ig me W 
I am, wt A oh . | 
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10 To Mr, Peter Politic Mercham Edinburg. 5 
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8 As 9 2 bare Told me e the ſuperiority, of 


the lands of A. Hing in the pariſh of B. 
and county « of . 1 bereby promiſe and 


e 


engage to pay you one hundred pounds 
ſterling . for the lame, at Martinmas firſt, 
But, in caſe ny ſuperiority of the. ſaid 


= lands ſhall not entitle me to a ſufficient 
qualification for voting in the election of 
a member of Parliament Fof te, county 
of. C. Lam either not to pay, or. if paid, 
8 to draw back from you the ſaid, price, and 
: to reconvey to, you the faid ſuperjority.. 
- = Lam, "01. 11 en Hollenegg 
9h SIR, W i N dee e 
a 1 ace { your Ro humble lernt, 
pi r POLITIC. | 


Wo, To Simon Sel, The ef . FAY 
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© 15 ad, ed ys ade SD 
twirt A. B. of C. Eſq; on the one. part, 
a E. F. merchant in G. on the other 
1 part, in manner following ; ; that is to ſay, 
1 the ſaid A. B. has /d and diſponed, and 
by theſe preſents (for payment of the | 
price underwritten) fells and di iſpones, W 
and in favour of the ſaid E. F. bis heirs 
and aſſignees, heritably and irredeema- 
bly, all and whole bc. (here take in the 
lands as deſcribed in the laſt diſpoſition 
or infefiment,) together with all right, 
title, intereſt, claim of right, property, and _ 
poſſeſſion, petitory, or poſſeſſory, which 
the faid A. B. his authors and predeceſ- 
: ſors, heirs and ſucceſſors, had, have, or 
may have claim, or pretend thereto, in 
all time coming 3 of the which lands and 
| | others 
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others forefaid; the ſaid A. B. binds and - 
obliges him, his heirs and ſueceſſors, to 
make, grant, ſubſcribe, and deliver to the . 
faid E. F. à yalid and formal diſpoſition, *. | 
containing obligement to infeſt, ptocura- 
tory of reſignation, clauſe" of abſolute 
warrandiceg aſſignation to the writs and 
evidents, and to the rents, mails, and du- 
ties, from und after the term of Whitſun- 
day laſt, "which is is hereby declared to be 
the time of the ſaid E. F.“s entry thereto, 
with all other clauſes uſual and neceſſary ; 
and; with the ſaid diſpoſition, to deliver 
a complete 'progreſs of the writs of the 
faid lands and others foreſaid. And fur- | 
ther, the faid A. B. binds and obliges 
himſelf and bis foreſaids, to free, diſbur- 
den, and relieve the fame, of all debts and 
incumbrances any manner of way affec- 
ting them; and of all teinds, ceſſes, tax- _ 
ations, and other public burdens and im- 
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pounds ſterling, and binds and obliges 
him, his heirs, executors, and ſucceſſors, 
to pay to the ſaid A. B. his heirs, EXE» 


poſilidns wliaterer, affecting the fame, or 25 
any ways due, and Payable. forth thereof, 
at, and preceding the ſaid term of Whit- 
ſunday laſt bat For which| cauſes, add. on:the 5 


cutors, or aſſignees, the ſum of four 


hundred and fifty pounds Sterling, and 


that at the term of Martinmag next, with 


aunualrent of the ſaid principal ſum year- 
, termly, and proportionally, after. the 


ſaid term of payment, during the not pay. 


ment of the ſame: And both parties bind 


and oblige themſelves to perform, imple- 


ment, and fullil the premiſes to each o- 
ther, under the penalty of one hundred 
pounds Sterling, to be paid by the party 
1 to the party cvſerving, or willing 


oy * | , d 10 


a n Minates of Sale. 


btb bier al and above performance ; 1 2 
And they tonſvit to che regiſttation hereof, = 
in the books of-conticil and ſeffion; or o- | 
thers:competent; that letterd of horning; 2 
fix'days charge, and all other execution | 
de eeefary in form, as effeits, paſs bn, 
and thereto conſtitute.” trie WIT $44 
| Bt S ten procurators, &cz _ 
I witneſs whereof, theſe. preſents, (writ. 
den upon this and the two preceding par 
ges of ſtamped paper, by W. 8. School- 7 
maſter at B.) are ſubſcribed by, the fad 
parties at N y, the eight day of F 
btuary, ons thouſand ſeven hundred and 
eighryꝛtwo years, before tiieſe witneſſes, 
— M. C labourer and WH wen- 
ver chere — n pigs 4 n 0 
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The NEW mul fign all the pages, the 
Ames only Ggn the laſt! The blank 
near the end, after the word conſtitute,” 
is not intended to be filled up en at 
fſgning, but ig left for the perſon's name 
who preſents it for regiſtration, and is 
not filled up till then. Each page muſt 
be marked by its number Ut the head, as 
zit, ſecond, c. and the ſubſcription cla 
muſt mention the number of pages.— 
Minutes of fale, or other agreements, 
executed with all the legal ſolemnities, dif- 
fer from miſſives in this, that on the for- , 
mer, diligence by horning, &c. may be 
inſtantly obtained; whereas action muſt be 
raiſed on the latter, and decreet obtained, 
before diligence can be raiſed; but in 
which action the miſſive will be ſufficient 
Prof a . or Wm of 


parties. a» 42 do. * 
* 40, 23. Geo. III. granting to his 
* 


1 


duties; puts the neee of Maped her 
to agreements | beyond a doubt. By a 
A ene all: parchment, or pe- 


ten, or printed, whether the ſame be only 
the evidence of the contract, or obligatory 
upon the parties, from itꝭ being a written 
inſtrument, is charged with a ſtamp - duty 


* 
j 


of 6 6. But it is provided, that nothing 


in this act contained, ſhall extend to 
"-_ any memorandum or a 
made in that part of Great Biizzin, — 
Scotland, chat ſhall be ſtamped with the 
duty required on deeds: in that, part off 
Great Britain called. Scotland: And by 
-is former acts, with the additional duty 
impoſed by ſaid act, a3. Geo. Il. requi- 
red in Scotland, the duty on deeds, in 
general, not otherwiſe charged, is only 
58. But although, in the | exceptions 
„„ from 


per, upon which any agreement: is-writ- 


« 


4 


LT — 
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gerd che Up of Fw o Ates, 
thoſe for ſums under L. ac are excepted; 
yet, 38 that exception precedes the one 
with regard to dees in Scotland, which 


appear from the proviſion in the act to be 


left exactiy in their former ſituation; 


and, as ſums above I. 100 Scots, (or 
L. 8:6: 8 Sterling), were always conſi- 
dered as deeds,” and therefore liable, this 
exception does not ſeem to apply to 


When ſtamped paper cannot conve- 
niently be got, although the matter be of 
the greateſt importance, there is a way by 


which it is thought an agreement or con- 


tract, and with a trifling variation, any 
obligation whatever, may be made out 
without it, particularly when it is an obli- 


, gation or agreement to make a, convey- 
ance, and en ſerve, 5 matters be 


ting. 


* 


obligation, and in caſe of ſailaie or refuſal, to 
implement the above obligation, the ſaid 


aten ue l 8 K. wal 


form. uſed when Vritten on ſtamped pa- 
per, with clauſe of regiſtration and x i 
ſubſcription, ovly immediately before the  . 
clauſe, whereby both Pre Ae them. 
| ſelves: to performance, un der a penalty, 
putting in this clauſe, * « And either party 

failing or refuſing to implement his pat 
of the premiſes, obliges himſelf to in- 


demnify and repay to the other party 


© the expences of getting theſe- preſents 
: Near ip to law, if laid out by 
* him *, As, by act 120 Ann. 5 25. n 
deed written upon parchment, or paper, 
not ſtamped, ſhall be available till it be 
ſtamped, and a receipt produced for rt 5. 
paid. to the crown, over and above the 


bats! 
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ſtamp % ws 
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* Where the above clanſe is to be put into an 


* obliges himſelf,” &c. 
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Namp duties; ſo, upon getting it ſtamp- 
ed, and a receipt for that ſum, diligence 


may be raiſed upon ſuch deeds for perfor- 


mance; and upon the clauſe above men- 


tioned, the diligence will be effectual for | 


recovering theſe. ſums of expences of pro- 


curing it ſtamped, And this act is not 
repealed by any of the later acts impoſing 


additional duties. At the words (“ writ- 


sten upon this and the ——p 
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ſeote for the faid 1 in 


ſcore for the 
a articles of r 
| | the laſt and nied- 
c eſt offerer for the ſaid ſtock, at t expiry 
of the ſaid half hour, at ſix pounds two 
A pence Sterling per deore, 


prefer him to the purchaſe ; 
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of eee eee ; 


dere may be put in un article betwint 


Vu!uinto and Saat“ . Thizt the purchuſer: | 
e hall be ehtifded/ tog and obliged! to re- 


deelve, along „nh the fad ſtock of 


«ſheep, ten mile Kmef With their eaves: ©. 


4 and fölle wers; ahd'a bull, ar four poumde 
K cterling, and three horſeb at tight 
pounds Sterling per horſe,” By eal⸗ 
ling this ($6476; ör cchi article, tire next 

| abe ann following OrmhDPS, {he 
one aſter Nong. In the begitining' of öck 
Article, at we (a), after te words fork 

of ſheep, add black cattle and)horſes.. 
As rhiffives of ſet (acknowledging to have 
et, Ne. for wwbich\ abe ten n A p,, 
1&4) containing all the ſubftantial- parts 
of a tack, if followed by poſſeſſion, are of. 
the fame. force with forttal . it will 


earcely Pe. neceſſaty to to 4 * form er 


2 * 8 | | a of 4 


; one, in conſequence 'of * above an 4 


[ 


* 


ee Lee aps ee = 
ti eo particularly. mentioned, i only. the 
redes of zaup3.ought regularly 60 bs 
ritten on ſtampef papers and the s- 
NF ticles ate pot, not ate very formally:mage, © | _ ol 
out, wa dere moan. e * Rs” 

ſuch ak theme of | ye 1 
deed, allchs nee e ee of axachs, 
in conſequence, of anles of roup, would. +. 
en 1 following. 
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en 2 Tt? 41+ {1% 3461.4 
nder-written : 


Its oe no. dts 
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| rs fourteenth day of March 


the twenty Guſt day of 01 woa r 
March, expoſe to public'roup 3 and fle, 
che flock: and tack of tits lands of =— 
48 (preſently poſſeſſed by — — at big 
himſelf to enter into a tack" with the pe: 
fon or perſons who Th6wld be preferred to 
che purchaſe, bor t the "ſpace, and on” the 
terms therein and after mentioned; at 
Which roup the faid W. S. being th 
laſt and higheſt offerer, he was the 
judge to the roup preferred to the pur- 
chaſe, and enacted and obliged himſelf to 
perform che whole of che ſaid articles, as 
the ſaid articles of roup, minutes thereon, 


Naar 


and gaadtiment by the kad W. 8. more 


Deere, 


= 


in © implement, of his part t of the fag ar- 


- 4 9 4 1895 


icles, | hereby ſets and in tack 


Ken 


and afſe- 


4 


 kiſt, figned by the faid A. B. be dd, üben 
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f thereto, Sub racks the. | „ 
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on, Se, eee. 
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bar, and | fay) for 555 cauſes, 
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other. part, and in imp 
of the, faid HS 
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when a tenant removes, he ſells the ſtock, 
and delivers it before a, great concourſe 5 
of people as witneſſes, without any writ- | 5 
0. ten form of. conveyance. Writers are, 
; indeed, often, employed tor make out af- 4 
ſignations to ſtock, in ſecurity of ſums 5 7 
for which, perſons h have been, bound for 

tenants, ſometimes for the original price 


N 


of the { ſtock. itlelf; buy they are ge- 


nerally intended to be kept ſecret, and 
the tenant allowed to keep the ſtock. e on 
_— the e ground z in which caſe they, are not 


| good in a diſpute with Le being 
1 eine ere ens r 
2 fs 


8 . Tk ee 
et”; fi Nene; for, according to Mr 


| Erſkine, * Wy Aſſignments of moveable fub- 


4 je&s, though they be intimated, if 
A they be made retenta poſſtſfione, (i. e. the 
66 perſon who makes the aſſignation re- 
_ taining the poſſeſſion) cannot hurt the 
* cedent (or aſſigner's) creditors ; for 
ſuch rights are preſumed in all queſtions | 
s with creditors to be colluſive, and grant. 
«ed in truſt for the cedent himſelf.” _ 


\ 


11 As ſummonſes to remove on the a& of 


ſederunt 1756, are frequently ufed at preſent 


in place of precepts of warning, I have 35 
here inſerted the ſaid act of ſederunt, 


from which may be found out the law as 
it profently ſtands with, . to  remo- 


(41248; wage * 


© WHEREAS the difficulties that wee 

. — actions of removing from 
lands, have been found to be highly pre- 
e, and both to 5 


. Nee eee 


© are neglected and deteriorated: by the 

« defender, and the heritor's ſecurity for 
© his rent brought into danger, and te- 
© nanits are diſcouraged from entering in- 


« taining to'poſſeflion, and by their finding 
the ſubject of their tack much deteriora- 
* ted, during the dependence of the pro- 
* ceſs of removing againſt the preceding 
* tenant wet 7 


f 11 p x 5 . 4 Wr 7 
s "os. — , ? 4 : * - 
, 1 6 : | ; " > N g 
7 = « 4 "S. ©- Wc 
F 70 8 + 5 f , 0 9 
RS. & 
bt 4 "4 ? 8 # : 4 5 
45 * 
- \ * 
- 7 by * - - 


- 95 Abe Lords of Council bald Seſſion, 
i | "| len to remedy this great evil, do 
| # make the following regulations. 
mne, That, where à tenant is bound 


* by his tack to remove without warning 
A4 t the iſſue or determination of the tack; 
1 ſhall be lawful to the be eg 
TY 5 * (hag ſetter of Mong tack, upon eh oy 
W een to charge the tenant ae 
ART. horning, 40 days preceding che term of 
| _ © Whitfunday, in che „ ain which his 
* tack'is to determine, 'or 40 days prete · 
ding any other term of Whitſunday 
thereafter; and upon production of 
1 Nene tack and horning, duly executed, 
to the deputy ſheriff or ſtewart, or their 
Nin, of the ſhire or ſtewarty where 
the lands lie, they are hereby authoriſed 
und required, within ſix days after the 
0 term of removal n by the tack, 


; | (3 
44 . , Y 1 » ta 
by . 0 


= 


iber Subipucki3 Se 


10 hed fuch | tenant; and to avlives the 
| poſſeſſion void to the ſatter; or others 
1 having right from him. n My Ania. 
ad, Where the tentnt hatt not obli- 
mene to-remove without warning, 
ſuch cafe it ſhall be lawful to the 
ame other ſetter of the tack, in 
his option; either to uſe the order pre- 
© ſcribed by che act act of parliament 15556. 
< entitled; An act anent tbe warning 7 
ſtenanti, and thereupon purſue a remo- 
eving and ejection, or to bring! his actiom 
« of. removing againſt the tenant before 
the judge: ordinary; and ſuch action 
being called before the judge: ordinary, 


* at leaſt, 40 days before the term of . 
© Whitſunday, ſhall be held as equal to 


warning, execute in terms of the fore 
( proceed ed to determine in the remoy ing 3 


„in the terms of that act, in the fame 


t — 


\ | | * 
manner as if à warning had been ex- 
Decute in terms of the hdd: ad of 
3 6 Pont ee ee SUIS, 33 LG 
| 5 3tio, Where a tack is aſſigned, and 
5 eee am intimated by inſtru- 
© ment, or where the lands are ſubſet in 
whole or in part to ſubtenants, ſuch 

© horning, execute as aforeſaid,” or where 

| Eprocels of removing aad decreet-is ob- 
/* "© tained, or where warning in terms of 
the act 1555 is uſed againſt the prinei- 

„ pal or original tackſman, the ſame ſhall 

| © be effectual againſt the afſighees or ſub⸗ 
tenants, one or more; and the aRtion of | 

© removing againſt the principal or origi- 

© nat tackſman, and the decreet of remo- 


«ground of djecting them, any thing in 
Drop former ri ta the DP! not- 
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e, Where a tenant has irritated bie 
< rack, by ſuffering. two years rent to he iin Þ 
* arrear, it ſhall be lawful to the ſetter or 1 
beritar to declaue dhe imitancy before 
the judge ordinary, and to infilt in a =_. 
« ſummary, removing, before him and it 
* ſhall be. lawful. to the ſheriff or ſte wart · 1 
« deputy, or heir ſubſtitutes, to find. be 
« irritancy, incurred, and to decern in the 7 
* removing, any ꝓractice to the contrair br 
—— bi A 2 
N «| 51a; Where 3 tenant ſhall, run in ar- 4 
rear of. one full year's, rent, / ox ſhall de- 
* fiſt his poſſeſſion, ang leave it unlabour- | 
ed, at the uſual time of labouring, in 
* thele,; ox either af iheſe caſes, it ſhall be 
awful to the heritor, r other ſett tter er or 5 22 4 


__- - 
= 


* 
* 


* the lands, to bring his aQtion againſt the he. 

* tenant before he judge-ordivary, who is 

* hereby impowered and required to de- 

*cern and. ordain the tenant to find cap 
Oe ot tion N 


the rent Uf. the five erops following, er 


1 ene the currency of che tack, if the 


„ tack 10 of fliorter' enduranec than four 
© years, within a certam time ti be line. 


ed by the judge; and; falling thereof; to 


« decern the teriatit ſummarily to emo e, 


© and' eje& him in the fine” manner a8 if f 


« the tack was determined, and tlie tenäfit 
© legally warned, in terms of the foreſald 


$ a6 0 - } 
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aft 1555. do dd ng. 
JT 6to, The Lords hereby enact and de- 


1 clare, "that no bilt of advocation, or ſu- 
- ſpenſion of 'a decree, or proceſs of re- 
1 moving, be paſſed” otherwiſe | than by 
© three Lords in time of vacance, and by 
© the whole Lords in preſence in time 'of 
« ſeſſion; 'provided always; that, in vnca- 


vi 


10 tion - time, and when three Lords cannot 


« Gfily be found, it ſhall be lawfful to the 


Tord Ordnry on che bills; vpon en 
"8 + 74 hs 
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thereof, but allo for diniage/ and er- 
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3 « Pw That, in all 


* 3 _ | 
- l 6 0 . 


b y advocation or fuſpenfion, they will | 
proceed and determine the fame fri. 


F 3 marily, without abiding the courſe” of E 
* * any roll; and ordain this act of ſederunt 
3 to de recorded in the books of ſederunt, | 
publiſhed in the uſual form. 1 


4 22 of Parliament amen 1555, anent the 
Tenants before men- 


. e „ . "» 
| tioned. ; | > 
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BB Ni Tem, It i is ſtatute and ordained, SY 


a 


3 "© in all times cumming, the warning of all 
©tennentes and uthers, to flit and remove 
e lands, milnes, fiſhinges, and poſſeſ- | 


A « ſiones 


5 is to de alflixed upon the zettes or 
« dures of the d places, of the ſaidis 
„landes, gif onie be; and thereafter the 
ſamin precept of warning to bee red in 
* the paroch kirk, quhair the landes lxis, 
upon ane Sabboth daye before noone, 
the time of preaching or prayers: And 
© ane copie lefi and affixed upon the maiſt 
patent dure of the kirk, fourtie dayes 
© before the terme, and na furder 
foorth of ltreſces, and remooveing upon 
* Wedneſdoy,. to be- uled. in ne fo; cum. 


8 A4 
* 1 HAR 


4 VF: ot, 
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1 ' © foxefaid, -removis not at the term, in that 
1 e the warner {all incontinent, or fa 
— his abate he Looks 
* ; "0k. Coe, or to the ſchireffe of the 


3 N 1 ſchire, or uthers judges ordinares, ha- : 
”  _ © of warning ordourlie execute and indor- 


ſſiäate, and fall have letters or precept to 


* | e the parties warned, and polfeſ. 
5 ſoures of that ground, to compear be- 


« fore the faidis Lordes, ſchireffes or their 
| 0 deputes, or uthers, judges ordinares 
3 * foreſaidis, havand juriſdiction, upon ſex 
1 days warning, or langer, at the will and 
ddaeſre of the perſewer, to hear and ſee 
_ them decerned to remoove, deſiſt, and 
: _ © ceaſe, conforme to the precept of warn 
1 * ing and execution thereof, or elſe to 
3 cha ane reaſonable cauſe quby they 
* fuld not do the famin, with certification 
5 40 them and 


7 


x 2 8. 1 


be dire eke Uge, n Me 
< ſaid mater: At the quhil day; gif they 
compeir not, the Lordes; ſchlireſſes, or 
auther judges ofinar havand juriſchction, 
fall decerne them to removes delilti and. 
* ceaſe fra the landes ; and gif they cm- 
0 peir and inſtantlie ſchawis ſufficient title 
do brillk the landes, in tat caſe, thb fa- 
L men judge to proceed and do juſtice, as 
© accords. of the lawe: And gif the par- 
tie compeiris and ſchawis nathing,- but 
© makis allegeance, and r him to im- 

« proove the indorlation; in that eaſe he 
* fall not be heard in judgment; bot gif 
© he finde ſufficient eaution to the warner 
then inſtantly, that gif his alledgeance | 
© being foundin relevant be not ſufficiently 
« verified and proove be him, that the 

« profites, damnage, and intereſt, qubilkis 
* the faid'warher, or ony others havand 
* intereſt 1 fuſteined, or fall happen to 


F 6 ſuſteine, 
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4 „Aki, de the delay of the foretulde 


Ticks Akut, 


25 -alleageance, be refounded to Him: And 
to the effect that this ordour may have 


* ſufficient proceſſe in all times to cum, 
II It is deviſed, ſtatute, and ordained, that 


+ all ſchireffes, and uthers judges ordinar, 


__ © havand juriſdiction, as ſaid is, be their- 


8 


5 ſelves, or their ſufficient deputes, bee 3 


* reddie to fit be fenced courtes, all the 
lauchful fifteene dayes after immediatelic 
the feaſt of Trinitie Sunday, for doing 
of juſtice in the faidis cauſes, in manner 
aboon ſpecified : And gif the ſchireffes 


vor judges ordinares havand juriſdiction 
in maner foreſaid, and their deputes 


„ failzies, to be reddie in granting of pre- | 
* cepts, and doing of juſtice for o ing 


g of this ordour ; in that caſe,” they fall : 


* pay to the partie their haill damnage, 


. * intereſte, and EXPENCES, but 6 r of 
| 6 the 


I the ci ain vin cer | 
i * fi cl . lis, , . e 


Precept of mais in terms cs the. 


e Act #9681 r e eee 

bp "Hai Elquire of 0. 1 
proprietor of the lands and others under- 
written, To, * N 
be execytors hereof, N r 
ſeverally, ſpecially. conſtitute, greeting: k 
is my will, and I deſire and/require, you, 
that, incontinent this my precept ſeen, ye 
paſs, forty - days preceding the term of 
Whitſunday next to come, old ſtile, and 
lawfully warn, conform to the act of par- 
liament made anent warning of tenants to 
remove from lands, C. D. in E. tenant and 
poſſeſſor of the lands of E. and pertinents 
thercof, lying in the pariſh of D. and ſhire 
e | e 


"RI , 3 
2 
* . N 2 7 Z 5 * 
* f : 9 4" 


OY agile, . 


2 


of Eto fit and remove himſelf, his wife; 


| bairns, family, fervants,' ſub· tenants, cot 


tars, dependers, goods, and gear, forth 


| and from his poſſeſſion of the lands and On 
thers aforeſaid ;' "and to deſiſt and ceaſe” 
N thereſrom, ard leave the fame void and 


redd, at the ſaid term of Whitſunday next; W 
ta the effect that I, my tenants, or others 


in my name, may then enter thereto, and 
peaceably poſleſs the fame at my pleaſure 


in time coming: And that ye uſe the hail 
remanent order of warning, for removing 
of him, and his forefaids, from the lands 


and others foreſaid preſcribed by law. 


Certifying him, if he do in the contrary, 
and continue to poſſeſs the lands and o- 


thers foreſaid, after the ſaid term of Whit⸗ 
ſunday next old ſtile, he ſhall be holden 


and reputed as violent poſſeſſor thereof, 


and compelled to make payment of the 
violent profits of the ſame with all rigour. 
15 B According 


dente, Sun acli, Se. 


* 
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705 According to juſtice, as ye will anſwer to J 
me chereupon : The which to do, I com- 
; mit to you, and each of you, conjunctiyp 3 


and ſeverally, my officers in that part fore 

| fatd, my full power by this my precept. 
yr In witneſs whereof, I have ſubſcribed theſs 
preſents; (written by G. H. writer in I)) 
at — the — day of — one thou« 
5 fand ſeven hundred and eighty —— years, 
before theſe Wn J. K. and L. M. 

both my ſervants. 5 ne 

I. Sb. Math 
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5 51 pint 2 is iu met, panes 
| ſpecially conſtitute by the precept of 


warning after mentioned, directed to me 


by A. B. Eſq; of C. heritable proprietor 
of the lands of E. conform to the ſaid 


principal precept, ſigned by him of 
date the —— day of —— 198— years, 


Do hereby, and by virtue thereof, warn 


you C. D. in E. to flit and remoye your- 
ſelf, wife, bairns, family, ſervants, ſub- te- 


nants, cottars, dependers, goods and g gear, 


forth and from your poſſeſſion of the lands 


of E. and pertinents, lying in the pariſh 
of D. and ſhire of E. and to leave the ſame 
void and redd at the term of Whitſunday 
next to come, old ſtile; to the effect that 


the ſaid A. B. his tenants, ſervants, or o- 


een t nN 8 N the — A 
Three copies muſt de made but, one 
| the lands, and the third for the kirk - 
ran e Het n 
ter ae in | tet 1-7 
. * 5 ö 
(1.4 FY 0 8 # | 1 % | : 
Execution written the back of the 
?  Precepy., mn nm woos,” A 


Upon the —— day of done bes- 5 

| land, Ke. years, 1. officer in that 
part, ſpecially conſtitute by virtue of te 
within precept of warning, paſſed to the 


dwelling bouſe of the within deſigned 
C. D.. 


* 


0. D e eee eee os the 


8 Mei 


lands of E. and pertinents 3 and alſo to 
the ground of the ſaid lands, and lawfully: | 


warned, ne to the act of parliament: 


made anent warning of tenants to remove 


from lands, in all points, the ſaid C. D. 


to flit and remove himſelf, his wife, bairns, 
family, ſervants, ſub-tenants, cottars, de- 
penders, goods, and gear, forth and from 
his poſſeſſion of the ſaid lands and perti- 
nents, and to leave the ſame void and 
redd at the term of Whitſunday next to 
come, old ſtile, to the effect that the ſaid 


A. B. and his tenants, or others in his 


name, may then enter thereto, and peace- 
ably poſſeſs the ſame: And ſicklike, upon 


the — day of and year forelaid,” . 
| being Sunday, I paſſed to the pariſh-kirk ty 
of ——, within which pariſh the ſaid 


lands he, and | at the moſt patent · door 
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tion from the forenoon-ſerviee, after cry 


ing of three ſeveral oyeſſen 1 read nt 


made public intimation of the within prez 
cept of warning, in audience of the parts 
ſhioners convened thereat for the time, and 


made certification as is within expreſſed. 
This 1 did, conform to the ſaid principal 


precept in all points, whereof I delivered 


a a juſt copy, ſigned by me, to the ſaid. C. 
D. perſonally apprebended, and I affixed: 


and left the like copy upon. the ground of 


the faid/lands, upon the ſaid - day of 
; and I alſo affixed and left another 


copy upon the moſt patent-door of the ſaid 
kirk, upon the ſaid day of ; all 


which copies did bear. and contain the re- 


ſpective dates hereof, and the witneſſes 
names and deſignations preſent at the hall 


premiſſes, and hereto ſubſcribing, viz. at 


the 
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9 * Tacks, Affegnations 
the dwelling-bouſe, and upon the ground 

the ſaid lands, J. K. and L. M. both 
ſeryants to the ſaid A. B.; and at the 
| Kirk-door, P. Q and R. S. both indwellers 
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Submiffions, Decreets -Arbitral, &c. 


AW is the command of a Sove- 


, reign, given 'as a common rule 
© of conduct for his ſubjects; and is ad- 
mirably adapted to the ry of ſociety : 
For, when the turbulent and refractory 


members of it diſobey this rule, by in- 
croaching on, or with- holding the rights 
of any of the perſons conſtituting that 
ſociety, on application by the party inju- 


red, the compulſatory power inherent in 
the Sovereign enforces obedience of the 


rule, or performance of the right. Kings, 


(or the ſupreme power, according to che 
Ps nature 


' | * a | 
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*of government, and laws, were them- 
© elves che judges, as well as Iawgivers: 

But controverſies, and applications for 
judgment therein, in courſe of time, ha- 
I ving greatly multiplied, they found it ne- 
ceſſary to appoint perſons under them 
as judges, ſome ſupreme, and others ſub- 
ordinate; with a power of appeal from 
the inferior to the ſuperior judges, in caſe 


of iniquity or error in their judgments. 


To preſerve order and regularity in inſti- 
tuting law-ſuits, actions, or cauſes, (terms 
- promiſcuoufly uſed for the proceedings 
before theſe judges); and in conducting 
them when begun, forms of court have 
been eſtabliſhed. Several cauſes . requi- 
ring much inveſtigation to diſcover the 
facts requiſite to be known, it became 
py neceſſary to poſtpone the determination of 
them from time to une, till they ſhould | 


be 


ö of the law, by the-legiſ- 1 
the number of form ]] 1 
eee ive.courts, and 1 88 * 

he infinite variety in the Caſes brought — 
wen, judges, in ubich euery nie d- 


ſtinction or quibble che art of man j᷑,E, || 
n een Y 


: 


method of-'6btainingulticez to an abet 


AG 


n between one ho were equally 
to have. their matters in 
by a juſt deciſion, wi 


SI 


% 


4 * 


 bitration, - in point of ' amiiquity, ' took 
place eren of government and laws, or 


gave riſe to them: That if eould ſubſiſt 


prior to law is hardly probable, becauſe 
it would have wanted a power of i 
implement of its deciſions ; and c, 
it is imagined, oftener than compaQ; was 
che foundation of government, of which 
laws are the conſequent. To render the 


method of obtaining juſtice dy arbitration 


juiges have given ita power of tſarcing 
the ſanction of their au- 


thority 3 andz as the arbiters are judges 


1 G 2 


5 — ee eue — 
Abe declared chat no-/appeal; or yedup- 
tion of their ſentences ſhall de competent, 
even on grounds relevant For ſetting aſide 
dhe determination of the inferior _—_ 
of the law, or on any grounds, 
bribery or falfchosd.” Thus, . 
ing that arbitration had in a few inſtances 
given rile to the legiſlatire power of go- 
'vernment, by the people creating any 
perſon or perſons univerſal arbtters of 


their rights; the legiſlative power of gö- 
vernment has alſo, by the ſanction of its 
Authority, brought arbitration of private 


1 - 


controverſies and ae to its preſent 
ſtate of perfection. 21 gta cnt Ant” 
12A fubmiſſion is a INDE, entered into 
between two or more parties, who have 
diſputable rights or claims againſt one an- 
otherz by which they ſubmit and refer 
their differences, or diſputes, to an arditer 


i 
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rr 


choskng — left ee 
arbitere The deerget-arbitral muſt, in 
this eaſey. bear that che arbiters diſfered 
in opimion, otherwiſe it will be null, 
When the day within Which the arbiters 
are to prbndunde thein ſentengei left | 
blank · in the ſubmiſſion, the time bor de- 
ciding 48 limited; to a hear; when they - 
make no mention of any particular time, 
or no place is left for filling up one, it is 
thoughtzto ſabſiſt for 40er 3 bat by 
the common practice, power is given to 
the arbiters to-prorogate the ſubmiſſion to 
ſuch time as is Wa for the deci, 


an . 8ubmiſtions expire by the death of 
. . 
 gtditers; umeſt, as is — 
ee ſubmixtets:put in a declaration, chat 
che reference-ſhall not eee 
of eithe# party. AI Het e 1g 
Arbiters cannot compel witneſſes; or 
davers of writs to compear before then: . 
but; upon application from the arbiters,: or 
amy of the parties, the court of ſeſſion will 
grant their letters-\in - ſupplements upon 
A — un 


— 


on; nor in a ſpecial ſubmiſſion, pronounee 
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eee ſab⸗ 
. mitted." rape: nod. 
can eee, — ee 
be particular as to the . to be * 
n. 00 cee e 26: #24 wad 
As the powers of arbiters are wholly  * 
derived from the conſent of parties, where 
their power of determination is limited ts. 
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the ſubmidion, or on the day on which | 
in a higher penalty than that in the ſubmif- 


ſentence. on ſubjects not contained in the 

{ybmiſſion; for, in this caſe, their ſentence 

is reducible, ſo neee acted - 
: m 


* 


ir parrot eee, 
mntended to be valid this may be 


l N r 


| the other undectermined; as ſuch datt 
nation is juſtly found null, as being im 
conſiſtent wich the intention of ſubmiſſions. 
. conclude: * By the articles of re- 
4 gulstion 1693, fection 25. it is-detla. - 
E red, that nodeereet-arbitral, proceeding 
© on a written ſubmiſſion, ſhall, for the 
4 future, be: redueible on any ground dut 

eL ſthoſe of corruption, bri 
hood; * and this ſuppoſes 
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careful not to determine only de 
of one party, and leave tmoſe of 


: 


Decrectrmathiaeily 90. 


Ul- tent bid Went t ah eee 
i General Gubmiſ fte 
Dat 20 ler IE 108 988 tab 
THE partier following, vie" A. R in 
C. on the ene purt, ani D. E. in F. on be 
other part, having certain differences and 
diſputes which they canot ſettle thentſelves; 
haut "rfolved to ſubmit; and hereby ſubmit 


claims, and demands; as are prefetitly fub- | 
fiſting between them, upon renn 
or tranfaction whatever; to the amicable 
deciſion, final ſentence; unt decreet· arbi- 


tral to be given forth and pronounced by 
J— Wit And RL. 


in D. arbiters mütually choſen by the ſaid 
parties, or, in caſe they differ in opinion, 
to — 12 in H, overſman 


hereby apointed in that event, with power 


to the ſaid arbiters or overſman to receive 


che claims of parties, with their reſpectixe 
5 2 


aud refer all ſuch diff rendes, diſputes, | 


- 
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ther writings as the laid arbirers or oven 
man ſhall judge neceſſary to be laid before 
them, and to take all manner of 'p@b4- 


tion they ſhall think proper, by writ, wit- 


neſſes, or oath af party; and whatever. 


/ . 


the ſaid arbiters ſhall determine, in-whole 
ppg ons ps, betwixt and 
day f nent to come, or 


0 tee eee een 


— 


are hereby. impowered to do from time to 
time, as they ſhall ſee cauſe, both parties 
bind 1 oblige themſelves, their beine, 


the penalty of fifty pounds Sterling, to be 
paid dy the party failing to the party ob- 
"ferving, or willing to obſerve the fame, 
over and above performance; and they 
1 to we regiſtration hereof,” prorb- 


f . Saat, 5 


r, bo — ' ' s ' 34 
gationa, (if any be) minutes, a! 9 _ 
* þ - 


arbitral to follow: hereon, in the bockt 
council and ſeſſion, or others competent, 
| that letters of homing, on ſix days charge, 


' Hr wing i they have ſubſcribed 
theſe; preſents, written upon this and tze 
—— preceding; pages of ſtamped paper 
by: H. L-— ſchoolmaſter in M. „ 
Mr 2592's day of 4 „ 
e ohne. N. O. far. | | 
in P. and Q. R. indweller in 85. bo 
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0 |  A.general ſabmiſſion, though-it extends 
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| to heritable bonds, does not to heritable 
ſupjects, whereof either party is in poſſeſ- 
ſion without any challenge or interrup- 


- 


F ion made by the ather party prior to the | 
$  _  ſubmiſlion,/ nor indeed to matters 
__- would not fall under a general. 
10.0 ile arbiter's power to ſet aſide ſuch 
claims when be eier dachte | 


* 1 


Rb. eee the \Relationt of = 
Peron deveajed about his Settik. 
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IHE parties following, vis. S. B. date 
in T. on the one part, and J. B. ſiſter 
' #46 the ſaid S. B. and ſpouſe to J K. in 8. 
Word the ſpecial advice and conſent of the 
mald J. K. her huſband, for lis intereſt, 


Audi be che faid J. K. as taking burden 


Der rect, Ge. 8 3 A 
upon him for his ſaid Ipouſe, on thevother 

hereby ſubmit and refen to the (amicable 
deciſion and deereet- arbitral of W. C. of 
A. Eq and A. C. of H. Eſq” arbiters 
mutually choſen, (a) all claims and de- 
mands competent to either of the ſaid par- 
ties againſt the other, in relation to the 
ſettlement executed wp the deceaſed -R. 
B. kate-in'E. on the day of 
| laſt, eons the heri- 
table and moveable ſubjeQs he died poſſeſ- 
ſed of, with power to the mid arbiters *® 
to receive the claims of either party, &c. 
and to take all manner of probation, &c. 
and whatever the ſaid arbiters ſhall deter- 
mine, &c. (as in the preceding example), 
(a). If an overſman is to be appointed 
by the arbiters, in caſe of variance, it will 
e eee, be 
or overſman,” if you put in the davſs 
at letter (a) 
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And ib cafe of variance in opinionyito 
an overſman they ſhall appoint, whom 
they are hereby impowered to chooſe. 
Ses tripartite ſubmiſſion ang: em | 
and ajervtion. b (ich edit ein 
"Wt 
A PRI A the ſubmiſſion ſhall 
not expire by the death of either of the 
parties, is ſometimes put into ſubmiſſions, 
immediately before the words, © conſent- 
«* ing to the regiſtration,” and may be in 
this ſorm: And it is hereby declared, 
„that; although either of the parties ſhal! 
die during the currency of this ſubmil- 
< fon, or prorogations tliereof, the ſame 
< ſhall nevertheleſs continue in full force, 
t and be, with the decreet-arbitralito fol- 
5 1ow hereon, binding upon the heirs and 
*5 repreſentatives of the party deceaſing, 
15 * and the arbiters or or overſman are here- 
nr «by 


N "YL by 7 by 
— daes edles Wi nh in, an 1 


<« termine the matters ſubmitted⸗ as if no 
< ſuch death bad happened, any labor 
practice to che contrary notw ” 
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e eee eee 
THR: kat Ad hn 
D. of M. on tbe one part, and J..M*C. wh 
B. of the other part, conſidering that, where- 
as there is at preſent; depending before 
the Lords of Council and/Seflion, a proceſs 
of ſpuilzic at the inſtance of the ſaid A. 
D. againſt the ſaid J. MC-; and as the 
faid parties are willing the ſame ſhould  *© 
be determined in an amicable manner, 
they therefore have ſubmitted, and hereby 
A and refer the ſame, and all que- 4 
. H 2 _ 


CS 


35 ſtions or debates that may ariſe, thereup- 


8 aps \ 


* 


on, to the final ſentence and deciſion. to 


be given and pronounced, by Mr A. MD 
and Mr W. G Adyuocates, ar biters mu- 


tualy choſen by the ſaid parties ſubmit- 
ters, with full power to the ſaid arbiters 


to call for the ſaid procels, and all other 


writs concerning the ſame, and take all 


neceſſary probation thereanent, by wit- 
neſſes or otherwiſe, which the ſaid parties 
hereby oblige themſelyes to hold as good 


and valid as if taken before the Lords of 
Council and Seſſion, in. the. event the ſub-=. 


miſſion ſhall not take effect by a decreet - 


arbitral ; and. whatever the faid arbiters, 
or any overſman to be by them choſen in 


. caſe of variance, ſhall give forth and de- 


termine in the premiſles, betwixt and the 
day of nent, or 

any other day thereafter to which they 
ſhall prorogate this ſubmiſſion, the ſaid 
parties, 


© 


OO Dreretts-arbithal, G. 99 AY 
Aal ſobmitters hereby bind ad ablüge | | 
| themſelves, their heirs, executors, and. 
fucceſlors, to ſtand to, acquieſce in, and 
fulfil to each other, under the penalty of 
twenty pounds Sterling, to be paid by thke 
party failzier to the party obſerver, or 
willing to obſerve, attour performance; 1 
conſenting to the regiſtration hereof, pro- 
rogations (if any be) minutes, and de- 
creet-arbitral: to follow hereon, in the 
books of council and ſeſſion, or others 
competent, that letters of (hojning, on ſix 
days charge, and all other execution ne- 
ceſſary, in form as effeirs, may paſs here- 
on; and n they conſtitute 
procurators, Ke. 
In witneſs, ce. 1 


/ 


«| The clauſe declaring the proof teen 4 
by the arbiters to be valid, though the 


matter ſhould not be terminated by the 
H 3 arbiters, 


a apbiters, ſeems almoſt unneceſſury z ſor, 
without it, a reference by one of the par- 
- "ties 10 the oath of the other, while the 
matter is blfore/arbiters, will be ſuſtained: 
as proof in 2 ſubſequent proceſs, as alſo 
proof by witneſſes on ſuch points as 2 
court of law would have allowed proba- 
tion of by witneſſes ;/ only, if there are 
objections agajnft the witneſſes, fuch court 
will confider them, and give them their 
proper weight; ; and where a court of law 
would not allow ſüch a mode of proba- 
tion, notwithſtanding of this n ws 
| would pay no attention to it. 
Mr Erſkeine, in his large Inſtitute, page 
697. at the foot, mentions an eaſy method 
of executing ſubmiſſions of debts or mo- 
ney claims, by the debtor's granting a 
bond to the creditor, and the creditor 
granting a diſcharge to the debtor, both 
blank in the ſums, which are delivergdito 
ie 18 | 2th - 


Donau G. 


malt find juſt; and chat, though it har 


been aſfirmed that ſuch deeds are null 


writings, Senn dene ante on Machines 
Inſtitutes; ꝙ ult. hi t. yet that ſtatute pro- 


hibics ſuch deede only as are taken blank 
whoſe behalf they are granted, but does 
not ſtrike againſt writings, where the name 


of the perſon to whom they are granted is 
inſerted, though they ſhoutd be leſt blank 
as to the ſum. If, ie bond granted 


by one party, and a diſcharge by the o- 


ther, will anſwer the end, why not a bill 


as well as a bond? and as bills are not 
generally holograph, the arbiter may write 
the bill, leaving it blank in the ſum; and 
get it ſigned by the debtor, and aſter- 
wards fill Re be 5/44 of one 


1 
l 
the ürbkrer do be las up by him as he 
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TH HE parties lot viz, A. MAE 
on wake fort pars, G. MM. on the ſecond 
part, and I. MM. on the third purt, all 
children of the deceaſed W. MM. in N. 
and E. H. alſo now deceaſed, his ſpouſe, 
have each of them, for themſelves, ſeve- 
rally ſubmitted and referred, and do hereby: 
ſubmit and refer to R. 8. in T; arbiter u- 
nanimouſly choſen by the ſaid three par- 
ties, what ſhare or proportion of the ef. 
fects which belonged to their deceaſed fa- 
ther or mother, or either of them, they, 
and each of them, have a right to claim | 
or demand, and all queſtions, diſputes, 
and differences thereanent, (a) with full 
power, &c. (in common n as in the 
5 enn nn, lb, 


As, 


Deere) _ | = 


moveables left, if the heir think it for his 
advantage, he may add the heritage to the 


moveables, and draw an equal ſhare of 


the whole, which is called collating : 80 


where, in the examples of ſubmiſſion a- 
mong relations of a perſon deceaſed, there 
is heritage, theze is ſometimes a clauſe put 


try, in order to put it more clearly in the 


arbiter's - power to. determine upon the 


without ſuch clauſe. The clauſe I mean 


is this: And as 1 the ſaid A. MM. am 
* ſatisfied.that the heritable ſubjeQs of the 


* decealed W. M*M. my father, falling to 


* me as heir, be thrown in and colla- 
* ted with my ſaid, father's moveables 
and executry, ſo as to make one fund 


gor diviſion of the whole, therefore I, by 
9 _ theſe: 


Wy od there are both/heritage and 


whole ſubjeQts left; though it is imagined | 
he would haye it ſufficiently in his power: 


tb 


- 
y "a . . . 
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bete hath,  collere"ths Fad [Aarkdge 
„with the ſaid moveables and eecutry 
© accordingly; ſo as that 1 may dra 
ſhare of the whole, according to the in- 
* tereſt 1 ſhall be found to have therein 
Derlaring, that, in caſe the faid heritage 
© ſhall he found to be of greater value chu 
each of the ſhares of the ſaid 'executry; 
I the faid A. M*M. ſhall not be depri- 
ved of my additional claim 4 collating | 
in manner above written 
This comes immec ately before © wit 
full power, &c. at letter (0. * 
Beſides a general ſubmiſſion and a Hh 
cial one, there may be a ſubmiſſion both 
general and ſpecial; which goes on as 
far as the words FR upon any account / 
Gr tranfaction whatever,“ in the exam- 
ple of a general ſubmiſſion; and then 
adds, and particularly without preju- 
* dice" of the generality foreſaid; and 
1 thereaſter 


kertaet bat dhe elauſes ina we. f 
cial ſubmiſſion. Writers haye in practice 
frequently f uſed this as the form for: a 
ſpecial, ſubmiſſon. A caſe of this kind 
from the town of Muſſelburgh came be- 
fore the court of ſeſſion in the year 1783, 
upon different grounds, and, among o- 
thers, that the decreet was ultra virus 3 
upon which it was very properly obſerved 
by one of the Judges, that this was a ge- 
neral ſubmiſſion as well 2 ſpecial, one, 
and, therefore, that the, ohjeqtion of being 
ultra vires did not, fp clearly appear... An- 
other of the, judges, however, urged the 
practice of writing ſpecial ſubmiſſions, in 
this manner, and that the court might 
take into conſideration how far the gene 
ral part was taxed by the ſpecial one 
which followed, There was no determi - 
nation of this particular point, as there 
were We! other ſingular circumſtances © - 
l. | attending 44 
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attending alia caſe; from this, however, it 
will appear how neceſſary it is to be ex- 
preſs and pointed in the wording of wri- 
tings executed for the purpoſe of an ami- 
cable determination of differences. Caſes 
may indeed occur in which a general ſub= 
miſſion is proper, where there is alſo a par- 
ticular matter which the parties are an- 
Kious to have determined, for which this 
form may be neceſſary; but to uſe it for 
a ſpecial ſubmiſſion, with a view to make | 
the arbiters powers. more ample, or 2 
any other motive, or from no motive, ex- 
cept the force of Gs 1s e not 
emmdendable. en nen 


* 
V mo 


/ 
. 
ö 


upon the face of the ſheet, or ſheets paſted. 
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Lo do hereby, in virtue of the powers: com- 


mitted to us by the within ſubmiſſion, - 


provegate the fame. to the tenth day of 
Auguſt next. In witneſs whereof we have 


_ ſigned theſe preſents, written upon the 
back of the faid ſubmiffion by the within 


deßgned H, I., ot M. che firlt, day ef 
March one thouſand ſeven hundred and 
eighty- two years, before theſe witneſſes, ; 
G. K. and J. K. both n in L—— 


This ſuppoſes the ſubmiſſion. written 


together, as was the cuſtom for molt of 
the writings about a century ago ; but, if 
"Nj e 


0 | | 0 ien ſhould be wrtiten. 1 - 
| Ways, it will be, We the before defignell, 
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4 Kc. committed to us the before writ- | 


© ten ſubmiſſion, &c. Written upon the 

third page of the K ſheet of aer 
ee aper, by, b. 
1 Within is properly enough uſed when 2 
Wi: thing of this kind is written, on the ferne 
page, andi is ſometimes uſed when on the 


fourth. | ” * 2 "I — N * N 1 \ 
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When it is not convenient to get the 


arbiters to prorogate the ſubmiſſion, it is 
ſometimes done by the e OP 
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E. gente ſubmitters, _— found ae 
it will de inconvenient toe: dhe arbiters 
within named to meet ix? and, or on 
the day within: mentioned, to judge upon 
the matters within ſubmitted, or to pro- 
rogate the within ſubmiſſion, do therefore 
hereby prorogate the ſame ourſelves to the 
firſt day pf Deceinber next io come, and 
of new again ſubmit the whole diſputable 
matters within mentioned to the faid ar- 
biters, and oblige ourſelves to acquieſce 
in the decreet-arbitral do be pronounced 
by them betwixt and the {aid firſt day or 
December; under the 1 within men- 
. In witneſs, Geer: 1518095001 
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rale, 1 bages, de 
U 


- WE J. W. and R. I. arbiters in the 
within ſubmiſſion, having Hifferetl in opi- 
nion with relation to the matters fuhmit- 
ted, & hereby, in terms of the fald fub 
miſfion, refer the faid whole matters to 
the ſole determination of J. R. of S. 6- 
yon IO n th wirneſt, Ke. 


/ 2 To T a1 * 8715 W 

1 e +34: 

 Decreet: ernie 0 the grunen, 4 
7771 ente N 


"WE the within e J. W. and R. 
1. arbiters mutually choſen by the Within 
A. B. and D. E. conform t& the within 
ſubmiſſion, having conſidered the mutual 
claims of parties, and having ſeveral 
times heard them thereupon, and being 


well and EDIT adviſed therewith, and ha- by 


'ving 


ding, God and a good conſeience before 


our eyes, do both) with one voice agree | 
ing, pronounce and give forth our de- 


creet-arbitral in manner following, via. 
(here take in the decerniture or ſentence) 
and wwe decern and ordain both parties to 
implement and fulfil their parts of the pre 
miſſes to one another, under the penalty 


of fifty pounds Sterling money, contained 


in the within. ſubmiſſion,” atfour perform- 


ande; j and 22 we ordoin dis our de. 5 


 creet-arbitral to be regiſtrate i in the books 
of council and ſeſton, along with the 
within ſübmiffon, conform to the clauſe 
of regiſtration therein contained. I wit- 


neſs Whereof, we the arbiters above na- 
med haye ſubſcribed theſe preſents, writ- 
ten * upon the fourth page of the faid 


ſheet of me paper by II. * within 


7 Deter: | + 3 Fo 123 deſigned, 


| 50 wb 04 N U nb ni W . 
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Or 7 the back of the ſubmiſſion, Ke. 
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are 3h one t een 
and cighty-three years, before theſe wits 
___ 6. N. and J. K. both in . 
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1 AR. E 8. overlman named i in the 
within ſubmiſſion, and as having power 
from the within, arbiters, by the before 
written reference, having, &c. and ſay 
my. inſtead. of our, and le; ve out « both 


S- "7 2 ef. 4 J. 


< with one voice agreeing. 
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If the ſabmiftion bears to ſuch overt. 
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man as the arbiters thall appoint, it will 
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I. Q. R. of 8. overſman appointed by 


N J. W. and R. L. ar- 
; haters 


rm eſa ers by ah — 
ten reference, having, &c. 
% PA. AHA oat PITS 4.246, 09" 
Been ending this ue, 1e cannot help 
obſerving, that the opinions of counſel; if 
properly applied for and uſed, might be 
of conſiderable vtility in the compoſing of 
differenees by "ſubmiſſion ;"'particularly: 
where the determination Fer een 
ed upon points of law. The Faculty 
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of Advocates" is 4 moſt reſpektable bo- 


dy- of men, and dhe profeſſion” bas 4. 
ways been held honourable ; if any de. 
lay, or other miſeonduct, W place, 

in the management or conducting en- 


ſes before the ſupreme courts, it is B- 
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are conducted in theſe counts by agents or 
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coedſſes before them, and ſurniſſi t 


e ä 
papers when theſeperſons lay nn 


informatioh as bene falkd;07 plradneliont 


they are called to it. Their fees are gi- 


ven as a gratuity: or preſent, and not 
charged by them as debtg, or cqnſidered 
as hire. As they are all perſons of, libe- 
ral education, ho have regularly ſtadied 


dhe law, their opinions juſtly. merit, he, 


greateſt attention zi, but, as preſently / aps, 


pied bor, there is little certainty, of aj de: 


ciſion of the Judges in terms of their opt-, 
nion. One of the parties, ona memo: 
rial containing an unfair ſtate of the caſe 
in diſpute, applies to one lawyer, the . 
ther, upon a memorial containing a ſtate 


cnürely different, and equally,partial, ap- | 
Plies to another, and. receive different opi-. 
nions, which, may nevertheleſs be per. 


fectly right on the ſtates of the caſe giyen: 
N | The 


FR 177 8 3 

ou diSererity fron ehe- ener 
produces a decis on different from uny of 
the opinions. But, if both partins were 
to concur im gibing a tate of the caſey {6 
fur as they apreed; aud of the fact alt 
ledged by" esch, but cotitraifted'by. the 
other; or, if ſuch ſtate were malle but 
dy the arbiter,” or by ſome perſon ap- 
pointed by him, from the claimi of pan 
ties, and allegations of each, the opinion 


might be clear, ſo far ag. they agreed; 
and, even where they differed, would 


point out what pleas were relevant, what 

| proof was neceſſary and proper, and on 
whom the burden of it ſhould lie; which 
would tend much to Ridilitate the deter- 
mination. Or, as there is no reſtriction 
as to the number or profeſſion of the ar- 
biters, advocates, or even the judges of 
the courts of law, are ſometimes choſen 
as 
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ere 


wn referred to the Kingy Whois che burce 


From which all juriſdiction proceeds, in a 


FS [queſtion with reſpelt to the granter of the 
 brnefices of the dignified/ clergy; and e- 
rection thereof into temporal Iordſhips, 
by James VI. after the Reformation, ſub- 
mitted to King Charles I. who pronoun- 


| £ed decreet-arbitral thereon, ag Seren 
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* greement entered into between 
two perſons or parties, pay the one 
conveys night to, and becomes ey obliged to 
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deliver ſomething to the' , in confi- 
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deration of a certain price in current mo- 
ney to be pail for it,” The price may be 
fixed cither by "the Parties, or by refe- 
rence. | Examples of both 1 ways ; follow. 
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Contra? 's Sale 27 Vi inal: 

| Na gran »4 Cs * rin: 3 
oP is a ond agreed upon between 
55 B. of C. Eſq; and E. F. merchant in 


a 


8. of the -one and other parts, in manner 
following: That is to Jay, the ſaid A. B. 
hath ſold, and hereby elle and diſpones.to 
the ſaid E. F. his heirs, executors, and aſ- 


TE, 343 © we 4 


ſignees, the number of one thouſand bolls 


of victual, good and ſufficient ſtuff, where- 


of five hundred bolls bear, and ſive hun- 
dred dolls oat-meal,, the hear of the ardi- 
nary —— meaſure, and the meal at 
? eight ſtone weight per boll, of the ſaid A. 
B. his lands and eſtate of C. and of the 
crop one ed ſeven hundred and 
eighty- 
vida, of the . quality, Walde 


years; which quantity of 


go heirs, execytain, and a yur Ma 5 
liver 


in me harbour: of — /t01 be ſent 
therefor, betwixt. and —— nxt; and 


that under the penalty of for each 


undelivered boll ; for which cauſes, and 
on the. other part, the ſaid E. F. dindi and 
obliges him, his heirs, executors, and fuc- 
ceſſors, not only betwixt and ——, to 


ſend a veſſel or veſſels for receiving the 


ſaid victual in the ſaid harbour, there to 
remain eight work weatherly days to load 


« the ſame, and to ſend a perſon ſufficiently 


authoriſed to receive the vi cual, who ſhall 
be. obliged to intimate the arrival of the 
veſſel or veſſels to the faid A. B. perſonal- 


ly, or tat his dwelling- place, fram the = 


<4 
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date af which intimation the lie days are 


underſtood to commence, but alſo to mike 
payment to che ſaid B. his heir, "EXE. 
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Sterling 450 each boll of the ſuid fte hun- 


red bolk'of bear, and i fillings 


Sterling for each boll'of the ald Garitiveal | 


10 delivered, wi ith a fifth Park iner of pe. 
nalty in caſe of failzie; and annüalrent 
thereof from and after the faid term of 
payment during the 1 no Xt payment of the 
fame ; and both parties oblige'therdſelves 

to perfortn their 'reſpeive parts of the 
Fenk each other, under the penalty) 
. — pounds Sterling, to be paid by 


* party ailing to the party 'obferving; 


er willing t to obſefve the fame,” Oper and 


above performance; "and conſenting to the 


regiſtration hereof, xc. are 


_ teſting clauſe as in miniite' 6f ſale). 
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If chere is eee 


ſer, yon go on as in the foregoing. am- 
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Enit ' contrafted, and agreed betwixt be 
parties following, va. A. en - 
one part, and E. F, in G. an the other. 1 * 
That: is to ſay, the {aid A. B. has ſold, 10 9 
Sued, and diſponed, and hereby e, af- 
Ant, and. di hene in, and in favours of the 
ſaid E. F. not only the tack « of the farm of 
C. as preſently poſſeſſed by the! ſajd A. 
'W belonging to n. Ing. and iat for 
A K 2 en 
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2 ahead Wied 


yet to Tun; being ——— yeirs'fromund 
— me term of ' Whitfotiday next, Jed 


en mri of ſs the: eee, 


of corn on the ſaid lands, and whole h 
ſes, ploughs, carts, cart furniture, 1 it. 


| rows, and inſtruments of huſbandry 0% 
conform to an inventory thereof,” bf this 


date, ſable ribed by che faid parties as re- 


| lative hereto: For ab cares, and of the 
other part, the ſaid E. F. binds and obliger 


himfelf;his heirs, executors,. and fucceſ- 
fors; to make payment to the dad A. B. 
his heirs or afſignbes, of the value and 
price of the faid tack, crop, horſes, inſtru. 

ments of huſbandry, - and others above: 


conveyed,” as the fame ſhalt be valued by | 
H. I. in * and K. E. in M. arbiters mu- 
tüahy elected and choſen for that purpoſe, 


S and in caſe of variance detwixt wirt them, by 


the: ſaid, 4. B. his. heirs and. ſucceſſors, 
ſhall be.obliged to free the faid.E. F. of 
the rent and other burdens. affecting the 
faid farm preceding the, faid term. of en · 


try, he the laid. E. F. obliged to 


- 


free the ſaid A. B. of ths ame, n all time 


Au 


ming, fter his entry and it is hereby 
agreed, that the price to be fixed, in man- 
ner foreſaid, ſhall be payable againſt, the 
term i Mariam men and * 


83 
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fallzie, over and above performance, Und 


f the'derrectcarbitral/ 10 follow hereon, 
in me books of council and eee Kt. 


N ? 282 : 1, on 4. : t 


@liſt"or- catalogue of the things ſold to 
the end of which you add this docquet: 
26&?This' is the inventory referred to in a 
ea contract of ſale and ſubmiſſion, of this 
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Fa ae i 
be, ſigned the ſame, written dy the faid 
eke Baatz &c. and leave out the worde 
+ writer; hereof. weſt 
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By an act 2 d G. HI. every piece H 
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vellum or ſheet or piece of 
paper upon which ſhall be ingroſſed or 


Written any inventory or 
furniture, goods, or effect: made wich 
reference to any agreement, or for the 


ſecurity of any perſon 0 except inventories 
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produrible in the eccleſiaſtical courts; and 
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| inventories of goods. rand - 
chattels deſtrained for eee 
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; Thus, inſtead of conform, Ke: ſay, * fol. _ 
* lowing, viz, ——hopſes, —ploughs,”, 3 
Kc. Sc. and o on with the eu and 
then 80 on, For which gigs | 
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ee —_— thereon. 
wt k. 1 0 K. I. twfore e | 
| having accepted of the reference to us by 
the before written contract of fale and. 
ſubmiſſion, and having this day, in pre- 
ſence of the parties, inſpected and view - 
ed the whole articles ſubmitted to our, 
determination, and having. God and a, 
good conſcience. before, our, eyes, do u- 
nanimouffy pronounce our final-ſentence . 1 
and decreet · arbitral a8 follows, via. We | 
hereby value and appretiate the whole fore- 
| laid articles — at the ſum of three 
hundred 


decern — ordain dhe before deſtgned . 
F. to pay tö the ah before 
W li the ſaid” term of Nartiumas 
next, in terms f the before written con- 
track and ſubmiſſion, and that under the 
penalty of twenty 

in Kipulated; over and beef orm- 
ance ; and we ordain eee te 
be regiſtrate along 
038 and umiſhon,conſrm-to the dn 
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by we | have lubſcrided theſe 


preſents, wr itken upon the fourth page of 
the ſheet, of ſtamped paper forefaid, by 


ſeven bundred and: Wer e, w_— | 
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chaſed | is not "diſtinguiſhable or ſet a owt 
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"fold, or like, and that which is pu 


from the reſt by both parties; and it-is 
" only the meaſuring or delivery that aſcer- 
tains che purchaſer's part of” ir from the 

other parts, "the riſk till aalen clearly 
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lies upon the ſeller. We 2 ne 
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In the other cale, if the ag 


entered into before the term of entry, and 
decreet. arbitral 5 pronounced, and thefe 
Happened any "trifling deterioration, the 


purchaſer would, it is doubted, be obli; 


gen to bear the loſs 3* for he could: lol 
get the ſubject of the contract us it Hod 


at the term, and the deereet · arbitral would 

be obligatory for the price; but, if the loſs 
vere occaſioned by the ſeller's fault, there 
would be an action againſt him for dama- 
ges, if not an objection to the payment; 
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bug, as the arbitgrs are net tied to f par- 1 
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ways it is nn, gather them to. 
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gether, in e D aſcertain the value, 
and one, gatherin 1 ing ſerves f for both purpo- 
les ; matters. of he nature of this laſt 
mentioned. are often ſubmit verbally, 


ne —— 2 — 


and ſettled on or about the term. day by 
verbal ſubmiſſion, n, and bill granted, and 
ee at the ſame tie, 555 Hi 
Mae n neighbours,, v ut - 
any other writing, 28 09 ferved,..in/ ths 
end of the title con 1 | tacks, and . 
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indenture ended, Qevwit the parties 
following, vis. vis. A. B. joiner in N. on the 
in the pariſh of F. with advice and con- 
' ſent of the ſaid G. D. his father, and the 
Maid G. D. as taking burden upon him 
for his ſaid ſon, on the other part, in man- 
ner under · written: That is to ſay, the ſaid 
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| " RO wn 


round, and hereby bad e ow 
prentice and ſervant to the ſaid A. B. ir 


that for the ſpace of years from and | 
after this date, hereby declared to be his 
entry to the ſaid apprenticeſhip, _ 
which ſpace," the aid C. D. e e 
foreſaid, binds and obliges himſelf, faith- 
fully and honeſtly, 'to'ferve his fad maſs © f 
ter, by night and by day, holiday: and 
weekday, and to obey all; his maſt ert 
commands in every thing-lawful an br. 
dinary for any apprentice in the e e, 
ſes; and not to abſent himſelf from his. 
{aid maſter's ſerv ice upon any pretence 
whatever, without liberty aſted and ol." | 
tained, other wiſe to ſerve uo f- 
each day he is fo abſenty- aud TRI, 5. 
n not wn maſter's ſeerets vor 
1 & his 
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* 1 | his brd without tinioady diſcover- 
7% ing the fame, that it may be prevented ; 
nor (ſhall frequent taverns or ale-houſes,, 
or keep company with idle or diſorderly 
: perſons, or play at cards, dice, or other 
pernicious games, whereby he may be 
- withdrawn from his maſter's ſervice, or 
bis own inſtruction; and that he ſhall be 
careful of his maſter's tools and goods 
committed to his charge, and ſnall make 
payment to his maſter of all damages he 
may ſuſtain or incur through his fault or 
neglect, any manner of way; and for the 
ſaicd. C. D. his more fure performance of 
the premiſſes, J. L. in M. binds and obli- 
ges himſelf, his Heirs and ſucceſſors, as 
cautioner for, and conjunckly and ſeveral- 
y wich the faid C. D. For which cauſes, 
and on the other part, and in conſideration 
ef che ſum of 'five ee Sterling of ap- 
1 55 35 Ki n r prentiee- 


prentice· fee inſtantly paid by the aid G. 
D. for his ſaid ſon to the ſaid A. B. where- | 
of he hereby grants the receipt, and diſ. 
charges all concerned, the ſaid A. B. nde 
and obliges himſelf to teach and inſtruct 
his ſaid apprentice in his trade and em- 
ployment of a joiner, in ſo far as he knows | 
the ſame himſelf, or his faid apprentice is 
capable to learn; and Al t maintain. 
and provide the ſaid C. P. in bed board, 
and waſhing, during the foreſaid ſpace; 
and ſor the ſaid A. B. his more ſure. ꝑ 
formance of the premiſſes, N. O. in P. 
binds and obliges him, bis heirs and ſuc- 
cgeſſors, as cautioners for, and conjunly 
and ſeverally, with him: And both parties 
bind and oblige themlelyes, to pexſorm im- 
plement, and fulfil, their  reſpeRiye; parte 
of the premiſſes to each other, under the 


penaly of five ponds Sterling, to be paid | 
by the party failing to the party obſerving, 
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different place) and by the ſaids 


ALegiltration hereof in the books of council 1 


and ſeſſion/ os others competent, thatdet- 
ers of horning, on Kxidays chage;canck 

all other execution n in form as : 
nien Mir rann 8 
97 whereof, theſe preſents, written 
upon this and. —_ two. 
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dred and before theſe Witneſſee, 
H. I. and J. K. both indwellers in N. 
and if there is one or two who ſign in a 
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eat, ALE the 


| . wels 
witneſſes, & R. and. 8. F. both in U., 
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tg 16h ety tea c $4 tiling get 
234; Geo II. impoſing. 18. additional; % 


now 5s. N. a duty ot 6a. in the pound. un- 
der I. 50, and 18. in the poung. for ſums 
erceeding it, paid. ar/a with ap- 


prentices for fine years, is, given by: ſtay 


tute, Sch Anne, cap. g. ; the indentures to 
brought tothe head oſſice, , or to ſome 


collector of the ſtamp · duties and the du - 


ty paid. IH. to a collectox, he ſhall, indorſe 
af receipt, ladenturest ſo indorſed, if ex- 
ecute within 50 miles of IL. ondon, muſt, 
within thres months, but, if at a greaten 
diſtance; within fix months after date, be 
brought to. the head office at London and 


ſtamped z and äf the full ſum be not 


inſerted, or the duty not paid, inden. 
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| pable of following tralles- re dh its 
1 de paid 1 the waſter- eee de 


{ i wn By ve 1 Par 1 
maſters negleding to pay, to forſeit 
1 double duty: © Apprentices paying the 


| double duty withiti u yet after forfeited, 


ccd matter not having chen paid it, 
'..  tequired); way withiw/three months there. 
aſtter demand of his maſter, or his exec 
tors, che ſum paid to him in 


apprenticeſhip; and, on non- payment in 


1 chree months aſter ſueh demands ſue for 
the ſims, On the apprentice's paying, as | 


aforeſaid; he may be diſcharged from his 
apprenticeſhip, and from all penalties and 
damages, for not ſerving his time. By 


tat. 20. Geo. AI. cap. 48. 5 5. il the ma · 
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after the determitiation of his apprentice. 1 


was bound to ſerve ſuch maſter. And it 
is by this act, as well as the former, pro- 


the time he ſhall have continued with 


mand ef his:maſter, his ente utors, ord- 
_ miniſirators,” double the ſum, or other 
esu maſter in reſpe& of ſuch ap- 


theres eee ee aber fuch 45 
mand, may ſue for and ret late, 


n ba een by don * debt, 


afdreſaid, and upon ſignifying by writ 
that he deſires to be diſcharged Wen- 
apprenticeſhip,” ſhall- be accordingly 
charged therefrom, and from all actions 


vided, that every ſuch apprentice ſhall. 
have the ſame benefit and advantage of 


ſuch maſter as he could ter might have 
; done 


done in de dle of ——— 
neee Wy nem maſter. Ap- 
the tws. years af- 
ter the end of his indenture faid: double 
trade, and the indentures be good in law. 
The reaſon, why apprenticeſhips for jive 
years. are made liable, ſeems to be, that 


By azad Geo. II. c. 44. § . officers, _ 
mariners, or ſoldiers, who had been in his 
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Majeſty” $;, ſervice, might exerciſe ſuch 
5 trades as they were apt for, in any town 
or place wirhin Great Britain ang Rn. 
without moleſtation. n * 

_. I ſhall only further add under this title 
of indentures, the form of the contracts 
or indentures uſed in the time of emigra- 
and perſons emigrating. They were ſome- 
times written, and at other times printed 
upon paper, with a print of a ſnip on the 
top, and had blanks leſt for the names of 
the parties, the times of ſervice, &c. They 
were executed in the Engliſh form, and 
called indentures, a word almoſt as eu- 
tenſive in its ſignification in England, as : 
the word contract is in Scotland, and not 
| confined to the agreement betwixt a maſ⸗ 
ter and his ie, OP e 
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Ihdentare' bttewixt a Company of Meh 
"chants ts trac 1 "rs America, and 891 4 
Perſon intending to migrate this = 
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_ THIS Indenture, made the twenty-fourth 

day of February, in the fourteenth year 

of the reign of our ſovereign Lord, George 

the Third, and in >the year of our Lord 

one thouſand ſeven hundred and ſeventy- 

| four; Senten Triſtram Vickletoby — 


of Newtonſtewart, in the county of Wig- .Y 

5 toun, aged twenty years or thereabout z,. 

0 of the one part, and Sk-r.n, C- pl nd. 
5 B. L f, and Co. of Whitehaven, merchants, ö 
: of the other part, 4vitneſ#h, that the ſaid 4 


N mg Ve” 


Triſtram Tickletoby; of his own volunta- þ 
ry will and conſent, and for the conſide - | 


. | 1838 | | rations 1 
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renner 
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ntions herein after mentioned, dot es. 
3 en ga agree to and with. the Haid 
1 "Sk-#:n, C. plnd, B. Lff, and Co- te Erbe 
"ki them or thelr aſſigns i in America, for the 
4 term of three y ree years, to commence and be 
computed from the time of the ſhip's at 
rival at her port of diſcharge in America 15 
auring which term he the ſaid Triſtratn 
Wo: Tickletoby will well and truly ſerve hi 
* aid maſters, or their” aſſigns,” ab a good 
and faithful ſervant ought to do, and chat 
hei is not at this time under contract to a- 
ny perſon whatſoever : Hi confideration of 
Which ſervitude; they the fad SK. ch 
f Cl nd, B. If, and Co. do covenant and * 
agree to and with the ſaid Triſtram Tidkle. 
toby, that they will, with all cöfvenent 
ſpeed, aud at their own proper coft and 
et charge, cauſe bim the faid Triſtram rag 
Wes r not only' to be carried and'cor- 


, 
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convenient 28! it, phual for a good bs 
faithful ſervant to have; and, at the ex- 
piration of the term, the ſaid Triſtram 
Tickletoby ſhall be entitled to ſuch corn 
and land as is uſual by che cuſtom. of the | 
country. E is further agreed, that, in 

caſe the above named Triſtram Tickleto- | 


4 * 


91 


by do pay, or cauſe to be paid to Sk-r-n, 
C-pl-nd,, 5 B-l- fi, and Co. pr or their aligns, 
the ſum of four guineas in ten days aſter _ 
the . hip's arrival in America, - 
| with what money ſhall be advanced at c his 
requeſt, that chen this indemture to de 
void and of no effect, otherwiſe to remain. 
in full force ned virtue. 1 witneſe where- 


bet wer bands and als hy and year- 
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dad ant Triftrom'Tickletoby,' Li &. 


delivered, in the | Sh=ron, | Gepl-na, 5 3 
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17 20 Theſe ar are to 0 cork. that the above na na- 
f med Triſtram Tickletoby came before me 
the Honourable A. B. Eſq; Lord Provoſt 


F315) 


of Wigtoun, head borough of the county 
of Wigtoun, the day and year above 


„Eier 


written, and declared himſelf to be a 


that he i is of the age. of twenty years, 1 not 
enticed or kidnapped ; but deſirous to 


ſerve. ; 
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| „no covenanted or contracted | ſer- F 
: vant: to any perſon or perſons; and goes 
th the free conſent of Tobias Tickleto- 4 
. by his father, the ſubſcribing v witneſs, and 


ſerve agreeable to the tenor of the inde: 9 
a - ture above written. In witneſs whe hereof, = 
1 have hereunto * my ſeal. 8 2 l ; * 
; di e enn n 22 Pa Bs I 
. mb ork 12 bo eee 
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The blank lefe after the name T Tiftram "i 
Tickletoby, in the beginning. of the pre- — 4 
| ceding indenture, and before the words | 
no covenanted, in the Frovoſt certificate, 1 
| are intended for the occupation or calling 1 
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of the perſon dee ſuch a8 day-lar 7 
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11 may 9 hers obſerved, * akin 4 
; muſt be perfefted, not according to the 4 
lolemnities uſed in the country. where the Y 
parties contractors reſide, or they are 
5 figned, but according to thoſe uſed in the 


—_— M2 cCcbuntry 


e Alas tay Ky carded 
gon: - Which accounts kor the foregoting 
contract entered into by parties, che one 
Scots aiid the other Engliſh; being made 
out according to the Engliſh form, which | 
is alſo the form uſed in end of 
the Britifly plantations abroad. S113 94) 429088 
Perſonal obligations are art al- 7 
ow ed as an exception,” "thongh poflidly 
not entitled to fuck furnniaty execution, i 
as if ade 5 according to the „ 
the place whete they recelbe execution. 
be ere of the perſon” indenting + 
kh the Provoll; has pottibly ta- 
ken its riſe from Statute 4th Ges. 1. my 
11. 8 5. whereby it is enacted, that, 
1 where any perſon of the age of 15 
« years, and under. 21, That! de will ing 0 
& be tranſported, and eiter into any ſer· 
Co 9 1 in any of his Majeſty's plancatfons 
in America, it hall be lawful-for'any 


N * mer- 


- 


EE 


« Mayor of Londans ot ſomeretherjuſtite 
« of. the eity, (if ſuch contract he made 
| © there),or before ba juſtices of höepes ee 
; <, of the place where ſuch contract ſhall be 
«+ made, and acknowledge / his-/conſeat, 
" © and fign ſuch contract in their preſence, ; 
A © and with their approbation; and ſuch |, 
| * merchant or other may tranſport ſuch = 
“ plantations, according to ſuch contract: LO 
„ Which contract and approbation of + 
c ech magiſtrates to the next quarter 
64 ſeſſions, to be regiſtrate by the clerk to 

< the peace without fe. 
Buy Statute gth Geo. I. "cap. 25. and 
5a Geo. U. cap. 13- the entering of 25 
M 23 con- 
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T ſeems to be aniverfally allowed .. 
in the firſt ages of the world, right- 
of property ' was acquired!by\the-fitſt-we- . 
<upant; by whoſe death, or in Mis lifts. 
22 the-poſſeffion, che nent 
occupant mequired Tight. - mien 
as relinquiſhed for amy ndert, 
and with à view to being oegupied byck . 
particular perfon in peeference:to fun, 
this Was dome by tradition, an followed - 
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thus firſt in the knowledge of it; became 
1 — e boats why: "0 


— e came to o be the next | 
fon alſo for Sees then, 
© the children of the perſons deceaſed, or. © | 
other neat. relations who had lived in fa- 
 mily with him. Theſe baving laboured 
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— neee een, 


"x mo - and the-ſhare of the deceaſed; by 


bis deceaſe, | accrued to the furvivers.: 

Thus, children, and other near rulations, 
ename to be conſidered as having a right, - 
_ -which* we term a right of ſucceſſion. 
Where the perſo to fa- 


Sh he 


= 2 * 


— — ᷣ Ä —— 


| 
| 
| 


„ 


lage, hobfitiona Kuff, ſhips: of the 
ſize, with their furniture, and, in 


n peeduses no yearly fruits, arreats of _ 
interoſt on a moveable bond, or bond of 
annuity, debts due by accompt, 2s alſo 
by bills and promiſſory notes, although | 


debts due by bill or promiſſory note cars a 
ry intereſt, as it ariſes by law, and 204 


from any clauſe in tho ſecurityi are all 
moveable. Perſonal bonds bearing inte- 


reſt were formerly, on this account of 
dearing annual fruits, conſidered as heri- 

table; but, by act of parliament, they are 
now heritable only as to the relict * 


mayeable as to the ſucceſſon; that is, al; 


Oy; the widow is entitled tag legal 


proviſion. 


\ * os 
© x 


del En ee either as to principal 

or intereſt, (except the arrears of intereſt , 

5 of the ſaid bonds at the huſband's death, 
| which; as before obſerved, are moye - 
able), but they defcend to the executor, 
or younger children, unleſs executors are 
excluded ; and if fecluding executors, 
| they deſcend to. the heir, . force of de 
deſtination in them. 
In the ſucceſſion of moveables, the next 
of kin to the deceaſed ſucceeds to the 
whole and if there are any more' than 
one in tlie fame degree, they ſucceed' e- 
qually, without any preference of the as. 
et to the young „er males to females. 


Grandchildren en are not; however, entitled 
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in ick ce a nigce by the full blood © 


are, — 4 
dred zo the 


„ degealed f but may inſiſt an the others 
Colle or ſump the heritage a 
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be bis legal ſuc 45 
leaves a wi 1 but no | 
in communion. bent 
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them divide in two, one half goes to the 
widow; the other is the dead'd part, ie. 


the abſolute property's of the deceaſed; n 
- which he can "teſt, and which falls to Ee | 


next of kin, if, he dies inteſtate. Where 
he leaves children, one or more, but tio 
widow, the children get one Half as their 
legitim; the other half is the'Jead's part, 
which falls alſo to the children, if the fa- 
ther has not teſted upon it. If 10 leaves 


both widow and children, the goods are 


7 divided into three parts, 'the/widow takes 


one third by herſelf, another falls, as 2s legi- | 


tim to'the children, equally among them, 
and'even to an only child, and that al- 


Km he mould ſucceed to heritage; | 


he remaining third js the dead's part. 


hy the wife predeceaſes without chil- | 


dren, one half is retained by the buſbind, 


"the other falls to her next of kin, r the | 
br aka) it. Where he leaves chil, 4 


28 | N Fe | dren, 
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N dren, two o thirds remain, with the 1 
Ving facher, as if one third were Properly, - 
due to him in his 


own right, and another | 
28 adminiſtrator for his children, the te; | 
mainiog third being the vite's ſhare, goes 


do her children, whether. of that or any. 
| former marriage; for they 


are all egyplly 
her next of kin, and ſhe may ſettle the 


diviſion of it among them by teſtament, 


without her huſband. ; Minors allo * 
teſt without their curators. 4 42 ; 


Before the effects can be divided, the 5 


debts and funeral charges muſt be. dedu- 
ced. Bonds bearing inte feſt do not di- 
miniſh the relict's ſhare when due by the 


deceaſed, as when due to bim they do not 
increaſe it ; and the funeral charges of the 1 55 
wife predeceaſing fall wholly on her exe · 1 
5 cutors having right | to her ſhare. if 


my eſtaments, i in their ſtriet acceptatian, 


ſt contain a | nomination. of executors, 


. * 


(i. 4 


| General Dijpiſitivit, &vc. 15 
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(i. e.) of 
te ſucceſſion; or execute the will e i 


| deceaſed), thouyha ſettlement or owe: 9 
ables may be made without * 0 
| ecutors; and, on che edntrary; I teſtament bh 
26:4 or perſons having right to tlie ſücceffb | | 
; be not named. In this cafe the executor 4 
; is merely a truſtee for the nest of kin; 
but may retain a third ef the dead's pat 
for his trouble, in payment of wich, an; 
| legacy left to him n be inputog; 10 oy » 9 
7 3359305; Hearth 3 7 We 0582231612677). 4 
Teflament to a folt Extcitar and uni- 3 
| | Ha verge Tegater. 85 Ts 7 1 | 2 | — 
| Lee be e | 


memory and judgment, and conſidering = 
the uncertainty: of this life, ds hereby na 1 \ 
minate and appoint" C. B. in A. to be mx 
1 N 2 21 28s ſole I 


„ eee CIP 
w/e executor and univerſal intromitter 
with the whole goods, gear, debts, ſums. - 
| of money, houſehald- furniture, and other, 
moveables whatſoever, that may pertain, 
belong, or be reſting and owing to me * 
the time of my death, in virtue of bon s, 
bills, or any other manner of way (a). 
All which I hereby leave and bequeath to 
him, together with the vouchers and in · 
ſtructions of the ſaid debts themſelyes, and 
all that has followed, or may follow there- 
on; with power to give up inventory, 
confirm teſtament, and do every other 
thing thereanent, that any other executor 
can, or may do by law; but with and un- 
der the burden of payment always of all 
my juſt and lawful debts that ſhall happen 5 
to be reſting and owing by me at the time 
of my deceaſe, and of my funeral char- | 
ges (). And this I declare to be my laſt 
ä wy . teſtament; Nee, neverthe - 
| leſs, 5 
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E lhe 
lifetime,146 inter; "innovate," or znnul the 
fame at pleaſure. And? conſent to the re-. 
 giſtration-hereof'in the books of 'councif” 
and ſeſſion; or others competent, therein 
to remain for preſervation ; anti thereto 
conſtitute od eee et e 

muy procurators, Sc. In uod 
win, I have ſubſcribed theſe Waben 
written upon this and ane 
of ſtampeck paper, by by === at C. che 
— d of ——— one thouſand ſe- 
ven hundred and eighty-two years, before 
theſe witneſſes,” R. F. of G! Eſq; and G. 
H. iny fervam. RY? ia Jene aft 


443 bw Dons 3s her n HN 200 per , rrens 
A dere are none ofthe ain of parliament 
relating to the ſtamp-· duties upon paper, 
&c, whereby it is required-that-teſtaments- 
be written. upon ſtamped paper though in 
practice they ſometimes are written. upon 

x Ws it. 
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. ide ting indi 
ſtament, is not completely weſbed in the 
right of the movcable : eſtaterof tlie decen- 
ſed, or dead's part, before mentioned, 
without confirniationz, which is a ſentence _ 
of | the commiſſary, impowering an exe- 
cutor, upon making up inventory of the 
moveables pertaining to the deceaſed to 

| recover and poſſeſs them: Inſomuch that, 
ie de executor die before confirmation, 
tme dead's part is conſidered as a part of 


to his next of kin, and not to thoſe of the 


and it is a good defence againſt payment 
to the executôr, that he has not confirm- 
L ed, and uſed very often where the ſum 
due is ſmall, and the ſubjects left cannot 
* 1 well 


eerxecutor ſo deceaſing before confirmation; 


, 


eee eee 


the eſtate of the firſt deceaſed, and goes 


1 


a Oye ents re 
is trifling, it is a hardſhip to de put to the 
trouble and expence of it, where it can 


though neither intimated not made public 
during the life of the granter, carry to the 
aſſignee the full right of the-ſubje@aſſign- 
cl 26.7. 80, if it were convenient to 
mention the particulars leſt, you might 
at letter (a) ſay, t all which 1 hereby af- 
ſign, eonvey, and make over to, and in 
n: 06; (119 layonr . 
Jae . See end of du tile, dess n 2s 
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poſlibly be avoided.” - Special aſſignations, 
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teſtament is confirnat, 2594186 $2116 90 1 


"we -» > Pt, mn 
Abi or the faid C. B. His heirs; ee“ 
ec cators, "and" affignees; to be uſed ant 

* diſpoſed upon at their pleaſure, and par- 
S ticularly, without prejudice to the gene- 
« rality foreſaid, the ſum of pounds, 
cc contained in, &c. lem, the ſum of | 
pounds, contained bes dnl 
with every ſum and article left. mb 
Or the following clauſe, it is Wenz 

would anſwer the purpoſe; go on as above, 
to “ and particularly,“ and fay,'*/withs 
out prejudice to the generality foreſaid, 
& whatever goods, gear, debts, ſums of 
= money, houſehold-furniture, or other 

* moveables, ſhall be contained in à liſt or 

«inventory thereof, that ſhall be ſubſcri- 
bed by me at any time in my life, as re- 
6 Jative hereto; and which liſt or inven- 
*.tory, when ſo-ſubſcribed, ſhall be taxen 
and deemed as a part hereof, and ex- 
< clude” the neceſſity of confirmation. 
And 


Cena Diſpaſtions, "a 
c 
15 3 


And 
en, in either of tlieſecaſes; 
WY 


WI 6c 
þ 7 but with and under. the Burden 
"HORN always,“ e rat 
is caſe it would - WE wk 
to 


write the teſtament upon ſtamped paper, 
as, by « « 
by: e eee 


' 4 * . i 
< 3 to be an | 


which The a 
Ko 6 requires {ſtamped 


under the act 23d Geo. III. impoſe 
. 1 4 4 * „*. 34 | 
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deciſion Confirmation 
14th N 
h Nov. 1744. 
Or a N 1 | . 
alſo of perky. amd qua 1 0 
- , 1 


carries the whole, as 
*. N 
| FRO 


* the oſſice; 
are 
55 | : now 


« 


1 
vo obläged to take —— 


2 — 
- 1 4 : « 
K : | 
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8 ebe, 


e effeQs, &c an are offered. W 6" 
The particular caſe in which cchff- 


mation it moſt neceſſary is, where the per- 
ſon deceaſing (either wich or without 
making a teſtament) has left his matters 


in ſuch a ſituntion that there is's danger of 
his debts not being paid. Formerly the 


Biſhops, in whoſe places the Commi flaries 
now are, were entitled to the twentieth 
part of the moveables, without deduQtion 


of the debts,” wich was termed the ut 
of the teftament. Theſe quots were poli 
bit6d" by 2661, c. 28. without prejudice 


of the ordinary fees of court. They. 
were again reſtored by 1669, c. 19. with - 


this reſtriction; that they ſuould be 2 
out of the fte gear, and with the exceß! 
tion of proviſions to wires by contracts of 
marriage, in ſo fat as the inventory might 
. five years purchaſe of the life: 
9 | rent; . 


£ 


General Niſteſiisns, cc. 355 
as alſo excepting any ſhare f b 
8 left to her: And with the en. | 


ception likewiſe ,of, the ellgcts of not 


people, hene their. ellen, heritable and 
moveable, did not extend to L. 40. Scata, 5 


and which, laſt, were only to hay fartſces 


of court two pounds eigbteen dhillings 
Scots. But the ſaid act 166 l diſcharging. 


quots without prejudice of the ordinary 
fees of court, is again rexived by n 
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If this teſtament. be 20/a,fole mans 
burdened with legacies, you, muſt, at Jet- 


tex, (6), per the, words .** funeral, char- 


ges, add, as alſe, with and under the 
burden of the legacies: A undervrittens 


which L hereby, leave and beg! weath to the 


perſons after r named, i in manner after ſpe- 


cified,, viz. I leave and. bequeath, to I. K. 


lem, 1 leave and bequeath to. M. N. in O. 


* 
U nth my 
34 - *. p 
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I 
* , .Z 
% << 7 
3 
4 
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eee e Wensch — 
ö wear, my beſt fword, and pair of piſtols; 6 
ind I appoint my faid executor to make 
payment of the ſaid money legacy at the f 
- firſt-term of "Whitſunday or Martinmas 
after my deceaſe, with annualrent of the 
ſaid ſum from and en 
payment, during the not payment there - 
of, and to deliver the ſaid cane, watch, 
ſword, and piſtols, immediately after my 
- deceaſe, at whatever time the ſame thall 

2 e And this I declare, Kc. 
III. inſtead of the above money 3 
a2 debt is bequeathed, you muſt add. after 
5 mentioning the ſum as in the money le- 
gacy, contained in a bill dated the 
« day of one thouſand, &c. years, / | 
09 drawn by me 128 and accepted by 
2 S. T. payable — after date, with 
e the whole intereſt due, or that may be 
66 due thereon 7: and leave out what re- 
lates 


reer 
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lates to thethem md fied! 
legacy, ( and to-deliverthe ſaid billyweith 
the aid cane, watch, &.. 
I it is the intention of the teſtator that 
the legatee thall-draw-the fall of thei lega- . 
cy left him by the debt ſo bequeathed; 
whether that debt be recovered or n⁰ẽũ⁵ © 
and if there is any danger, of infolvenicy,” 
it is neceſſary to add the following alter- 
native : „Or in caſe the ſaid 8. T. ſhall 
fall to make payment thereof after n 
« gence; has been raiſec and! exten n · 
„ gainſt him on aid bill, ae 
<« leave-and bequeath to the faid I. K. the E 
% ſum of . equivalent to the c- Z; 
« tents thereof.” Though, in his cafe, 
it is mueh better to leave the equivalent 
ſum firſt, and ſaves the legatee»the'troud? | 
ble of doing exact diligence, to N 
his Tight to the ee * [;- > of W. 
er er f e bor ie it e 
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not adjetted, and any deficiency happen- 
the legatee would: be obliged to bear 


Wn not a ſufficient: fund ſor payment 


tee is not obliged to bear any 1077 
man has a wife and children, it is onhy'a | 
them, in ſatisfaction of their legal ſhares | 
of hixefſedts, he can chen ted in a gene- 


ſuch proviſions haue been made, and that 


6 faſt and lawful: debts- that ſhall happen 
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Ha debt was a aud 


; but, if the caſe of a general legacy, if 


of all; the legacies, each of the general 
ones muſt bear a part j but a pecial lega · 


125 Though, as before mentioned, where a 


third part of his effects he can teſt on; 
yet, if he has ſuffiviently provided for 


ral manner, though to: make it clear that 


it is only the: refidue, aſter ſatisfying them 
that is r e it may be proper to add 
<:with the burden; not only of mx 


to be reſting and omg by me at the 
| e time 
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time of my deceaſe; and of my fuberal 


charges, -© dut-an- particular, ad p. 
ment of the feyeral provifions made by 


me to C. my ſpouſe; in ſatiafactiom of 
<4 my children, in ſatisfa@ion to them of 
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For example, if the huſband had granted 


a bond of annuity to his wife for a ſum 


her legal ares and bonds of proviſion to 


eee ee muted eee 
If am parties, huſbamd, wife, and chil- 
Sen, were agteed that a (general. leſta- 

ment ſhouid be made, and they thereby 


their legal ſhares, it would be neceſſaty, 
after leaving and bequeathing the ſums to 


chem in common form, as above, to (ay, - 
-®. declaring the above proviſions in favour 


1 0 2 . 
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the children, the above clauſe. would be 
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; a Ae, whether theſe proviſions were de- 
ſides their enn in atiefaction 


60 e one ſhould incline to let them 
pum their legal ſhares, and only to teſt 


= 


&« of C. E. my well. beloved ſpouſe, to he 
Kin full of all the can aſk or claim by my 


& deceaſe, in virtue of her Jus relictuses 
e and deblaring the above proviſions, in 
K favour of my ſaid children, to be in 


4 full contentation and ſatisfuction to 
c. them of all executry, legitim, portion 

5 natural, bairns part of gear, or others 
6: wharſoever;/ they, or any of them, can 
« alk, claim or demand of me; by and 


! through. my deceaſe, | by * contract of 


marriage betwixt my ſaid ſpouſe and. 
eme, former bond of proviſion, . 


* other manner of way whatever.” 


Without theſe:declarations: ir might be 


of them. fil 3-444 50 8 44h vat 3 OT 
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General Dſpohlriaur, ec. * 
is ane f th n Hould be pr 
2 80 = 
«© theit legal ſhare of my effects at my de. 
& Gene. d ik 8 ff ch He var $66}. 
FSppbcial degacies are confidered-as really 
aſſignations; and ſo fall under the ſtutute 
16905 before mentioned, and need not be 
confirmed:! Where the dead's part is 
ſmall, and only a. few legacies to be leſt 
tos affect it, the following form might 
anſwer the end, being men 
| appointing executors. e 13-0 lk, 
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"Settlement fecting Dead's part.” 
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I A, B. in C. for — aides. 
: gard I have to the perſons following, do 
1. | hereby leave and bequeath to them the F 
aan of money, goods, and-efſefts alter. 
3 tt. Weng Viz. Ldeave, and; hegwents, to G& 
ae O 3 D. - 


L 


8 eaten 


E the ſum of - pound Ster- 
ing, contained in a bond granted, by F. 
S. in H. to. me. dated peyable 
—— vith-the-whole insereſt due, or 
| that may fall due thereon; item to N. I. 
in J. my gold auff. box. Jem; ito EM. 
in O. Pope's Iliad, Milton's Paradiſe last, 
and Offian's Poems; the ſaid bond and 
other legacies to be delivered to the ſaids 
C. D. F. G. and H. I. immediately aſter 
my death. And I conſent to the regiſtra- 
tion hereof in the books of council and 
feſſion, or others competent, therein, to 
remain for preſervation ; and thereto con- 
ſtitute S t 44310 0. 
| 14 | procurators, Kc. In 
mityeſs where, e. 2 td be. r 


enen ad 1 
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Are in general Mg to teſta- 


ents hey are ſometmes nec eſſury, a8 
where 
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ſome time after 
he as 

made it, intends 
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17 BE it known 
to all men, 
N e 


uu that 1 A. B. in C. for the 
ee 
in 8. 


a = Wa the ſum ot. 
thts? to be p — rae 
EOS by C. B. in > 
.. by my Latterc will and L 
ws ted the . Gay of © 
— 
thouſand, c. years, regiſtered” in 
pra. day of . hit year 
vppoitl excemtsr; with E. 


* ** 


ae 
len ben Medes le nenen 
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zaus libated am beguoarbed; 26 1 hereby 


* 


| Wvepior;Hin/the — aslabithe 
| dame had, been expreſſedi in iny lutter wait 
1 eee @bregubaie F have dpn: 


fed; and hereby àdiſpenſe ; derſarung ne- 
vertheleſs, my latter: will; and the other 


rights and diſpoſitions made by me te the 
fad C. B. dated the ſaid =——— day of 
to ſtand in full force, according 
to the reſpe&ive-tenors thereof, except in 
ſo far as they are altered by this preſent © 
legacy. (Clauſe of regiſtration for preſer- 
vation, aud en ann in com- 
mon form.) Orff e e nt N 
1 the ae mens 100 regiſtes- 
Y the codicil may be written at the end 
of it, if there he eee ga and ex- 
preſſed very ſhortly, thus: 8 
hereby further ies 1 
60 to E. F. in G. the ſum enen 


« yearly, "RAGS her lifetime, to be paid to 
1 1 66 her 


| | cons, * "46g 
10 e tp cih M- 
e minated by che foregoing lter: il an wk 
< teſtament 2 declaring the fande to ſtüntm 
jn full force, e ee 6. altered. 
« by this preſent legiicy4' and / rowent't. 
« the regiltratioh kereof, Along i te 
« within latter- Will and teſtamicne;”" Js 

6 witneſs whereof, 1 have ſigned ele pre. 

« ſents, written eu the back "of the ld = 
* teſtamiit' bf e ke D 
day of - — one thouldid®&e, 
« before STI . , a *. 

“both my ſervants. as  HUGL 
|  Teſtaments are good, 3 
Written and ſigned by the teſtator) and in 
chat , caſe witneſſes ae not nec to. 
the f ubſcription : 1. written by another 
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perſon, they ar are. 1 a. teſtator cannot 


* 


”,#* * X. 


In 


ſign, hi his ; name, one notary, bgning: for . 
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him, before two witneſſes, is ſulficient, or. 
8 mink his SNP BY! ſhy. before two. bo 
. witneſſes, 
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e e en canngt conveniently 
de got *. . Teltaments, if axecuted where 
men of ſkill in buſineſs cannot be had, are 
valid, though not quite formal, if they) 
. convey an idea of the teſtator's intention; 
but any material defest would be fatal to 
| them, ex. gr. the pong. not is, the 


fire to have. it ſigned by the notary-public 


or miniſter ; and, as there is a particular 


form of ſubſcription for perſons who can -· 
not write, 1 have here added it, both in 


Ie 


Latin and Engliſh, either way. being 
en ei: 


— fry te 
| afſeruit niſcient. pennamque langen. 
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r3-publiag 3 and a-miniſter has only, in- 
ſtead. of natary. public, to ar. we * 
the pariſh of —— 1 0 


n may be thought Fhave delfended'too- 
mitttefy i into particulars in in this article of 
teſtaments; ; but miniſters are often called 
to vtite and ſubſcrids them for'perſons 


opportunity of being acquainted with' the 
forms which are indiſpenſably neceſſary; © 
proper helps, may be capable of making 
out their own wills, who cannot do ie 
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os Bs. 
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et ſo neceſſary. +«-' re giaghytt yank! 7 
5 At teſtament, (where it is in part drawn | 
i Ante rid ſtile of a deed! imer wines, ſuch N | 
0 $990 it may contain a, ſettlement of he- 
ritage, though executors ſhould be named 
in the teſtamentary part; or heritage may 
be ſettled in a teſtament, provided the 
words pie, 'ghant, aſſign, and diſpone, 
are put in place of 6 legate and bequeath,” 59" 
; Et and it be written on ſtamped paper, and not 
| executed on death. bed; and theſe werds, 
1 late and begueath, muſt never be put inte) 
convyeyances of any thing that i is heritab 
Where the ſubjecis pertaining to a pena; a 
conſiſt partly of heritage, as bonds ſeclud : 
ing executors, tacks, $6. as well as move. 
* 525 . it ede: van e 0 Yet * 
100 Cener al Difpofttions-- T6 
2A moſt frequently made, dank 4? 2 
the _ in whoſe-fardurs thedifpaſition'© ; 
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——— man ; 
fo far ae eee are 1 
but ee preſurption of dien. | 
intermeddling with the effects of a perlen 3 
deceaſed; without" the the order of lu, and Ml 
the perſon fo intermeddling- in 
payment of the debits of the deceaſed,” 
Forinerly, the fmalleſt intromiſſi6n PR — 5 
the) perſon intrbmittisg, fuch as" 
 wearing'the perſoti deceafed's hat or ea 
bat the law has how departed: from hes 
rigour; and where che thihg/Introntitel” | 
with zs of trifling value, or proceets/on n tes 
probable title, or is by the wife or H. 44 
dren, in order te to preſerve the goods for” << 3 
the benefit. of thoſe coriterned; it does not i 
bn the'ps 
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A. hid of fo en. diſpoſing? bv 
follows. "1 
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| 1 * B..in c. for the ee er ang 
afegien which | have and bear to C. B. 


i my eldeſt ſon, and for. other weighty, gau: 


ſes and conſiderations me hereto  moyings, 
do, by theſe preſents, with and under the: | 
burdens and reſervations under-written, 4 
give, grant, alienate, diſpone, aſſign, and 
make over to, and in favours of the fad, 
C. B. his heirs, executars, and algnees 
whatſoever, all. and ſundry goods, gear, 175 
debts, ſums of money, bouſbold-pleniſn- : 

ing, corns, cattle, and whole other move- 
able goods. and gear, of whateyer, kind 
and denomination the fame be, that: hall 
Wes ©) 
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de pertaining and belonging, or due und 
addebted to me at the time of death, 
by whatever, perſon ee | 
bills, decreets, accompts, promiff y notes, | 
or any other -manner of way wh | 
with the whole grounds and inſtruQidts | 
of the ſaid debts, and all that has follow. 
ed, of may follow: thereupon ; and in like. 
manner, all and ſundry lands, heritages; 
teriements, heritable bonds, adjudjcations; 
tacks, and whole other heritable ſubje&s 
alſo pertaining and belonging to me ut 
the time of my death, with the whole 

rights, +title-deeds; and ſecurities of the 
Aid heritable ſubjects, grounds cherecf; 
and whole clauſes therein contained (a) 
with-and under the burden of payment u 
all my juſt and -lawful debts, deathbem 
expences and funeral charges; and-alfo; 
wih h and n mn eee 5 
5 2 2 "pants ; I 
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pounds Sterling; and to E. and FBZ 


a daughters, the ſum of e 7 
ce as eee eee, 


e e DE, and. F. B. by dee 
before uplifting che ſaid ſumas to the ſus- 
or ſurvivot. the ſfrare of the perſon 

o decealing equally among them ; the 
ane half of the aforeſaid thres principal 


half at the end of ous yt theteafter;/t64 7 


nualrens of the ſaid three principal ſans 
fron the time of my death, ind thereafter = 
zy and while paymetit- of the ſathey! with 
orie fiſth part of the ſaid principal ſums of 
penalty, in caſe. of failaie (%); reſerving 
Ways to me my liferent · tight and uſe f 
th ſubjects above diſponed, during all the 
days of: wy lifetime; and full power, far 
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and fu the ſuid C. nga 2 
above wrimun, in ing fall right anditide = 
9 of the premiſſes, an whom I hereby no- * | 
| minate and appoint to be my ſole executor, , 
| with full power to himy and his fotefiids, =- 
A ceipts, | and conveyances, to +4 
ns that ſhall be fte wehe wwe a 
en and-genaraly ovety other hinges 
| nent the premiſſes to do that I evuld have | 
done myſelf while its Me; bur declaring, 
that any liſt or inventory of my perſonal — 
eſtate adeve mentioned, that ſhall be ſub. 
ſcribed by me ut any time in my lifethine, - 
as relative heyets; ſhall be tukem and deem- 
ed as a part hereof, and exclude the ne. 
P 3 -eflity 
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conform to the powers veſted f in me 


Ax, I hereby nonunate, conftinue, — 
point G. B. in H. M. V. in R. and. Q. R. | 
in 8. to be tutors! and curators to fuch of 
my children as ſhall be minors at the time 


of my death, any two of/whom a quorum; 
declaring, that they ſhald not be liable for 


omiſſions, but for their oπτn actual intro- 
and not jointly for one another; and 7 


conſent to the regiſtration hereof in the 
books of council and ſeſſion, or others 
competent, therein to remain fur preſer- 
vation, and, if needful, that all execution 
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diſpoſition have. wife, and is bound by 
contract of marriage ta pay her an ade 
ity, and has granted bonds. af praviſtonitoe _þ 
the younger children, it will be ngeef e 


inſtead of hat is in the preceding form 
betwixt the letters (a) and (3) to put in 


what follows HProviding always that the 5 
6 ſaid C. B. my ſon, ſhall. be bound and | 


© obliged, as by acceptation bereof he 
© binds and obliges himſelf, his heirs, ex- 


* ecutors,- and ſucceſſors, t pay all my 
juſt and lawful debts; ehildrens prbvi- 


& ſtons, funeral charges, legacies, and: o- 


very other debt that I ſhall be juſtiy 
{ reſting and owing at the time of m 

death, and to perform all engagement 
by contract, or otherwiſe, that I ſtall he 


bound in at the time; reer vim to]. L. 
my well beloved ſpouſe, ſuch ſhare of 


BY aid moveables as are already dif _ 
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1 1 —— at ll Hanns, 
„And againſt all Ou none 
* relieve her of all debts, und/incuinbran. - 
cus whatſoever; that muy in a 

* aſe the face, ana particularly; without. 
* prejucics es the faid generality, the id 
C B. ind td oh r him; and Nis fore. 
© ſkids, 10 eontent and pay to the if. 

© viſions granted by me to her in the b. 
< 1668 of marriage betwint her and me, 

* or of ſuch liferent proviſion dan de 
in iy life; and ao, to content _—_ 
te BI B. my fveond ſong cha ſum of. | 
and to Z. and F. B's my — 

5 proviſiett of this date, 
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6 ſubſequent deed, and that at che terme 
« _ on the conditions preſcribed by the” 
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« proviſior, burden, aud 3<ſervationy üs 


« preſonte are granted by me; #rid accepted 
© by the ſaid G. B. ab a ere 
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. Simple Bond of Provijen rover Child; 


nn i Af dn trombone a ents? 
I A. B. in C. for · the at 
: Action 1 have and bear to D. B. my ſon: 


ſors, to make amen $0) h. his heirs. 
and aſſignees, of the ſum. of one hundred 
pounds Sterling, and that at 1 
of Whitſunday: OT; Martinmas after my | 
death, with twenty pounds Sterling r | 
nalty and liquidate expences in caſe ol 
failzie, and legal intereſt of the ſaid prin · 


cipal ſum early, termly;/and proportions 
ally thereafter; during the not- payment; 


and conſenting to the regiſtration, &. 
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Bonds of proviſion are alſo written on 
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Bond of 1 4 Man's hunger, "of 
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14. B. in d. ſor the fatherly love and 5 
affection I have and bear to D. E. and . 
B.'s, my younger children, . hereby. a 
and oblige me, my beirs, executors, and 1 5 
ſucceſſors whatſoever, to make payment 
to my ſaid children of the reſpective pro- 
viſions under written, viz. to the ſaid D. 
B. the ſum of — pounds; td the ſaid E. 17 
B. the ſum of +— pounds, and to the ſaid 
F. B. the ſum of pounds, all Sterling. 
and that at the firſt term of Mhitſunday 
or Martinmas next "after they attain to- 
their reſpective ages of ſeventeen.years _ 

. ˙ 0 
two ſhall firſt happen, »witho a1 fiſth part 1 4 
more of their reſpective proviſions of pe- 
nalty and liquidate expences in caſe of ? 
ide 50 failzie, 5 


a " 
Oo 
fe * 


* * P . P 
r 


: 


* 
9 1 
. * 
=y 8 


Eq 


* 2 «= * 2 


* — 
„ . 


N 


W 
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3 — ip ate mots 5 
Vadund oblige me, and my foreſalde, to 
D. . and F. Bs, nocording t their ſta- 
tlon and rank in hſe, until the reſpective 
terms of payment of their ſaid proviſions ; 
and it is hereby declared, that the above - 
ſums dhall be in full ſatisfabtiem to the 
ſkids D: E. and F. BY, my chitdren, of 
| an baits part of gear, portion- natural, 
c legitim,” executry;” legacics, or any other 
e, claim ar demand, dy orthrough 
my deceaſa, or that af . L. their mother, 
. / whepever the ſume may happen; declaring. 
ache that, in eaſe Fikall happen to-aflign | 
bonds to ahe-faids B. E. and F. Ne , 
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children, or either Aae eee e 
money, and take ſecurity in their, gr ei- 
ther. of their names, then, and in that 
caſe, the ſums. contained in the ſaid bonds 
ſo aſſigned, or in the bonds to be concei. 
ved in their fayours, ſhall, de imputed in 
payment of ſo much of their reſpective 
proviſions eee and tþis preſent . 
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red, that although, by the conception of 
this preſent bond, their reſpectixe provi- 
ſions be payable at cheir reſpective ages 
of ſeventeen, years, or lawful marriage; 
yet, if any of my laid younger children 
ſhall happen to die before they, arrive at the 
ſaid age of ſeventeen years, or their law- 


ful marriage, then, and in that caſe, the 


portion of che child or children: ſo decen- 
ſing, ſhall fall, accreſce, and belang to 
che ſurvivors or ſurvivar, of my children, 


equally 
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utter the age eren years, d por 


non of the child ſo / deceaſing ſhall al 


veͤnteen years, or their lawful marriages; 
1388 oe not arrived/at the age af ne, + 
one years complete. Upon all which ex- | 
M 5 prels A Mere N conditions above writ. 


n no otherwiſe ; reſerving akoays full 
paover to me, at any time during my. life, 

: denen death · bed, to alter, innovate, 
bond; and-to,aug- 
ment 'or diminiſtt the ſaid 
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MS. years, I Lodbigel myſelf, my heirs \ | 
and ſucceſſors whatſoever, to. . pay to the. 


child or Akio: to be procreated berwixt 


me and the ſaid J. I. the ſum of r | 
| pounds Sterling; and that at the firſt term 


of Whitſunday or Martinmas after my de- 


ceaſe ; reſerving power to me to divide the 


faid ſum among my faid children, as 1 
ſhould: think proper, by a writing under 
my hand, as the ſaid contract of marriage, 


77 b. a ſeveral other clauſes, bears; By 
dnl being defirou to ſettle and divide the 


faid proviſionsby: the proportions following, 
4 hereby bind and oblige 1 me, my heirs, 


x executors, and ſueceſſors whatſoever, &c. 


(as above) and that at the ſaid firſt term 
of Whitſunday or Martinmas after my de- 
ceaſe (a) with —— money of penalty and 

liquidate expences in caſe of failzie, to- 


a ales alſo with the due and ordinary, an- 


nualtents, 
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nualrents, Se. wand E bind ind oblige: . 
me, and my foreſaids; to educate; der 
and it is bereby detlared; that the above 
ſums ſhall be in full;) &e! j declaring al, 
that, in caſe I hall happen to aſſign bond, | 
&c.; provided alſo, as it is hereby ex- 
preſsly provided and declared, that, in caſe 
any of my faid children ſhall· happen to 
die after my deceaſe, during their minori- By 4 
ty, unmarried, the portion of the child or 9 | 
children fo deceaſing, ſhall fall, accreſce, 3 : 
and belong, to the ſurvivors 6r/ſurvivor of 
my children, equally among them, with- 
out prejudice to my. ſaid children, or any 
of them, after the term 6f payment, to af- A 
ſign, diſpoſe, or teſt upon their reſpective 4 7 4 
portions above written, though not arri · OY b : 
vel at che age of twenty-one. years com- 
plete; upon all which expreſs er 
xe. reſerving, &c- (as above). 6] 
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- viſion made for her in the event of her . 


1 ſurviving g the; j therefore 1 hereby bind and 
oblige me, my heirs and ſucceſſors Whatſb⸗ 


ever, in the event fofeftid, 60 pay to the 
"aid J. L. an yearly aniuiry of. 
pound Sterling, and that at two terms in : 
'the year, Whitſunday and array 6 by 
equal portions, beginning the fifſt term's 
payment thereof at the firſt of theſe terms | 
which ſhall happen after my deceaſe, and 

ſo forth yearly and termiy thereafter du- 
ring her lifetime, with —— money fote-! | 
ſaid of penalty and liquidate expences for 
each term”s failzie and annualrent of the 
ſaid annuity from and after the reſpedtive Y 
terms of payment, during the not pay- 5 
ment thereof : fs 40% L bind and oblige ; 
me, an and my FForeſaids;: in the foreſaid e- 
vent of the ſaid J. Ati ſurviving me, to 


make payment to het,” in lieu of mourn- A 
| | ings, 
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ings, = — pins the firſt them 
of Whitſunday or | Martinmas after my 


deceaſe, with — like money of liqui- N 
date penalty i in caſe of failzie, and annual- 


rent thereafter during the not payment. 


And moreover, in the event foreſaid, I bY 


hereby diſpone, aſſign, and; make over to and 
in favours of the faid J. L. one half of all 
my houſehold furniture and pleniſhing of 
whatever kind or ſpecies the ſame be, and 
that free of all debts or burdens whatever ; 5 
with power to her, immediztely upon my 


deceaſe, to intromit with, and diſpoſe u p· | 
on, the ſaid half of the foreſaid moveables 3 
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which proviſions before mentioned, made 


in in favours of the-ſaid J. L. ſhe hereby ac- ys 
cepts of, in full payment and latisfaQtion : 
of all terce of lands, third or half of move- 5 


ables, and every other thing which the 


can claim in and by my deceaſe, unleſs] | 
thould. at any time hereafter think fit to 
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With kid power to the faid rutors and 
"curators, or their quorum forelſaid, to 
manage the whole means and eſtate; and 
direct the education of my ſaid children, 
{ang their laid pupillarities and mino- 
nties, and to intromit wich, and upliſt 
their "fortunes and proviſions, or ſuck 
part thereof as they ſhall ſee neceſſary, and 
employ the arte for their utility and pro- 
fit, in terms of the ſettlements made or 


to be made by me thereof, and to appoint 
factors, with reaſonable ſalaries, for whom 


they ſhall be no further accountable than 
that they were held reſponſible at the time 
of their appointment; and generally eve- 
ry other thing to do concerning the pre- ö 
_ viiſſes as freely in all reſpects as any tu 
tors or curators may do by the laws of 


Scotland. ' Provided and declared always, 


that the ſaid tutors and curators ſhall 1 not 
be lable for 3 or for omiſſions in $4 


. | | any | | 


« 3 
| 


©. 
* 


General Diſpaſnion, Sc. 


any fort, nor jointly. for one aachen b 
eee bee 
hereof, r. for preſervation, ke 5 


* . 7 Nenn 15 4. 28} bra . 


The Elo irg clauſe is ſometimes added 
at letter (a): * The ſaid . Mhile in 
life, being always one, and fine qua, none? 
Without this perſon's, concurrence m 
caſe, no act is valid. The office of. a. fe 
male tutor or curator falls * her mar- 
riage; ſo, if the wife is named fine :qute - 
von, it will be n to ſay, while: 

« widow, and in li een bl 10 dan 
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Though the 2 . che; above 


nomination ſhould not live 60 days after,” | 


it would ſtill be effectual, ſimply, as n- 
mination with regard to the tut-2x if they; 
inclined to accept; but not, to free them 


from omiſſions, or diligence, or being li- 
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tutor of law, or procuring gifts of tutory= _ 
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| "Ailing ther, to the. next relation e 


wostber's fide, the law judginz the perſon 
Who is next entitled to the eſtate more 


: Ukely to be diligent in preſerving the - 
Rate than he life of the perſon who ſtands | 
between him ard it, If the tutor of law 
inclines to accept, he muſt ſerve upon an 
inqueſt of 15 fworn men, on a brieve di- * 
rected to a judge- ordinary, as ſherif, ſtews 
ard, or magiſtrates of a borough. If he 
let year and day elapſe, any perfon, by 5 
| applying, may be named tutor · dative-. A 
fummons | is iſſued from the exchequer for 
citing two of the neareſt of kin on the fu: 
| the's fide, and two on the ea 
being executed, and no objection lodged 
by them, a gift of tutory-dative is procu- - | 
red from the barons of exchequer, at leaſt 
| ſuch gifts are null without their conſent 
ee gi, or INE ga 5 
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no objection to it, if no funiinons de ere 1 
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Where there is no nomination of kürt corn 0 
tors by the father, the minor; when he in- - 2M 
tends to put himſelf under th J Are ckon of 4 
curators, muſt raiſe and execute a fom- ** 
mons, | citing at leaſt two of his next of 
kin, and all others edictally, to appear 
before his own judge - ordinary, to Hear . 
and ſee curators given. At the time and: 3 
place of appearance; be offers a form! 
nomination of thoſe he intends for eura- 
ſuch. of them as are willing to ac- 
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25 Lament before mentioned. 3 MC 
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Our Streraign” Lord and Lach e 
4 King and Queen's Majeſties, and three 
6 eftates of parlament, conſidering the 
6 great vexati6n occafionied to 25 Ma- 

« ſeſties leidges by tomniſſars | and their 
4 "clerks, fiſcals, and officers, chatzinz 
« them to confirm the teſtaments of their 
q deceaſt relations, do hereby diſcharge 
and forbid, in alr time coming, alf 
« conimiſfars, ' and their © fiſcals, - clerks, 


«© and officers, · to charge, purſue, er re- 


0 quire any perſon to to confirm the teſta- 


8. ment, or give up inventory of the goods 
of any other perſons defunct, except at 
« the inſtance of the relid, bairns, neareſt 
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8 8 ral Diſpof ions, &c. 4 2 l | 9 
© of kin, and their tutors and curators, 


© or of a creditor; declaring all charges, 
« purſuits, and executions, otherways made | 


* and given, to be void and null. And 
« further, their Majeſties, with - conſent 
« foreſaid, declare, that, where-ſpecial a. 
« fignations and diſpoſitions are lawfully — 
made by the defun@, though neither in- | 
« timate nor made public in his lifetime, 1 
* they ſhall be yet good and valid rights 
| and titles to poſſeſs, bruik, enjoy, purlue, — 
© or: defend, albeit the ſums of money, or oF 
„goods therein contained, be not con- 1 
« firmed; without prejudice always to the 2 
competition of creditors and others, and 
of their rights and diligences as former- 
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bs 4 mair diligently, attend 5 


cc fall faithfullie av wait. thereupon, - to the 
« comfort and edification of the flockes | 
« committed i unto them ; and that nne 
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hiſt they excluded the lay. vous ap- 
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pou) iy bv fin Tom eee. | 
fairs, under which, deſcription: they con- 
trived to include almoſt every part of the 
office... It alſo, required, ſome. degree of 
I learning, and the clergy, were almoſt the 
| only learned perſens. Many of the eſta | 
— bliſhed clergy being notaries, the meaning 
of this act, therefore, ſeems, to have been, 
that. none of theſe clergymen who, prior 
L thereto, were admitted Notaries, or a 
. afterwards admit, ſhould uſe; that oſſice, 
eerncept in the caſe off teſtaments; 82 555 
confer the right of acting as no | 
| that caſe on miniſters not admitted 1 nota- 


niesz but it happened, as might. haye been 
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* marriage, a a ſociety is 3 d. 
tween the married pair, which draws 

a it a mutual communication of their 
civil intereſts, in as far as is neceſſary for 
maintaining it, which is called a commu- 
nion of good, and which laſts while the 
marriage is undiſſolved by death or di- 
vorce. Heritable rights are not brought 
under the communion of goods, ſuch as 


a land eſtate, or bonds bearing intereſ t. | 
It is only moveables, or the yearly pro- 


f duce of heritable ſubjects during the mar- 
kriage, that become common to huſband 
and wife. Though theſe goods are a com- 


mon ſtock, Lan the huſband has the ſole 
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right o of management, called jur ai, by "iy M 
which he can ſell or give them 2 and "N 

they are affectable by his debts ; "fo that 
the goods brought by the wife are, by the 
marriage, without any other conveyance, | 
transferred to the huſband; and this Tight 
acquired by the: huſband is equal to an af. 
ſignation. But a perſon conveying an e- 
ſtate or effects to the ve, may do it fo? as 
- to' exclude this right ; ; or the wife may 
| reſerve her right entire by contract of 
Fn" marriage, in which the huſbatd renounces 
his right in whole 0 ar in part. From the 
above communion of goods are er- 
cepted cloaths and jewels pertaining to the 
wife. The huſband, by marriage, is per- 775 
petual curator to the wife, ſo that no ſuit. 
can- proceed againſt her, without calling 
the huſband for his intereſt. The above | 
right is bardened' with | any debts. can. 


tra ed | by the wite prior to the marriage, 
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gence. 
I have e af the proviſions 
"which the law allows to widows and chil- 


dren, under the head of Teſtaments, fn x 


far as they relate to moyeables; and here 
T ſhall make a few obſervations on legal 
proviſions, relating to heritage, where. no 
contract is made. The widow in that caſe 
is entitled to a third of the rents: or year · 
th produce; and if there is one widow 
who draws this, and there happens to be 
a ſecond widow before the firſt vidow's 
| Leath, this laſt is entitled to a third of the 
remaining two thirds till the death of the 
beſt, after which ſhe gets the full thi 
and the heir the full two thirds, as where 
there. was no other widow. This right of 
dhe wife's to a third of the rents or yearly 
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which, if ſhe does not claim in her 
time, her heir or-- executor\ cannot uſter 


| and if be eee 
| ſelf infoft-inchis lands, the. muſt in that 


heritage in which the-was anfeft, if there 
was a child of the 


5 2 * 558 way as while the 
urige fubſiſted. le is only u continus- 
1 Hon of the jus mariti,. or a right of admi- 
= | niſtration 10 the beir or heireſs. If the 
| . Late gives a qualification, he ean vote for 

member of parliament. The law being 
fo eareful to provide all parties, it ſeems 
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; of marriage, than'as to the legal proviſions 
5 where there were no contracts; and it i 


to be obſerved, that theſe legal proviſions 4 


© |, Gllf take effect where there is none; for 
A contract, however abſurd, i8 the rule f 
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1 chere is er of the huſband failing 
1 in his eircumſtanes, it is better to have a 
contra; 4s the proviſions in contract uf 
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| tors, and where the is infeſt-in her join "I 


ture, it will be eſfectual in the ann ; 
ner as any other” debt ſecured by infeſt. 


ment, unleſs ſhe n to the huſband's 
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* e of heirs of the marriage cannot 

be hurt by gratuitous deeds;z, but the ta 
ther-may contract debtor; fell the Ah. 4 


unleſs where he has mf 2 

felt the heir in, ie laydly ar —4 CE 

ment of the ſum provided againſt a day 5 4 
certain, or when the heir attains a certain 

geb co bes eee 3 

contracting cet; for duch rights when 

| perſected by infeſtment, or ſecured; by i- 

 Hibition, are effectual againſt the poſterior — 

: :deeds+ of the granter, 8 


to enter into all the intricncies of fettlol 
ments relating to it, where 1 it is generally _ 5 
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b is thought proper © 


ſum be contracted to o be paid to the _ 7 


be effectual as a eee * 

children, unleſs it be particularly applied! 

to each child, by aftervards granting 

bonds of proviſion in implement theteof 5 
to the child or children actually 
for a proper debt is thereby created in a-. 
vour of the child or children; whether uc 
child be the heir ef marriage ör di. 
which will be effectual againſt the father 
and bis heirs, and not reducible at che in- 
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application of them is not made, are 
poned to warf naue an us the gran- | 
ter, even thofe contracted "afterwai 


Were che wife brings 5 
chuſes to have a certain ſum ſettled ue. . 
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| ſolved by death within year and-day; the 


214 ca, 
las in this caſe being, that all rights N 
ed in conſideration. of a marriage become 
void, and return to the fame condition in 
| which they lcd before it, unleſs there be 
a living child of the marriage heard cry, 
or the _ bane. ſublſteg. year, and | 
r. Pe 0 F whlate 
. eee eee 
ate necedfary.. -. Where. the huſhand and 
wiſe have lied long childleſs, withous 
any contrath, and intend that the longeſt 
liner ſhould either enjoy the. prager af 
the whole goods in cotmmunion. or at 
leaſt liferent them. ef 566 i N A e 4 | 
I have added examples. of contrafts,in _ 
all-the above. caſes relating to moveables, 
and have anticipated the obſervations egg 
cerning contracts of marriage in ſo many 
caſes, that it will be neceſſary to fag le. 
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> venient ſpeed: [Ju contemplation of Wh, n 
fed, che ſaid A. M. binds and obligess 
_ his bars and menen hands. _ 
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k | of twenty pounds Sterling, and that at 
mn | two terms: in the year, Whitſunday and = 
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Oe theſetermswhich/ſhalll happen after his | 
. - « Heceaſe, for the half year immediately + 
; and ſo forth yearly and termly 


penees, for ench term's failzie, und un! 
nualrent of the fuld annuity from and f. 
eer the reſpeclive terms of payment) dd 
ud A. M. obliges himſelf and his fore - 
0 pay to the child or children to de 


> pounds Sterling; an 
{ eee bee We wha i 
3 after the deceaſe of bim ant 


30 the Hd B. C. che longeſt liver of them 
8 c © two, 
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wo, with. pounds, ABI: - 
of liquidate expences, in caſe of failaie, 
and annualrent of the ſaid principal ſum 
from and after the ſaid term of Payments: 
during the not payment of the ſame 3; res. 
ſarving power to the ſaid A. M. to divide; 
the ſaid ſum of pounds 
among the ſaid children, as he ſhall hit 
proper, by any writing under his hands 
and failing of ſuch writing, then, and in 
ded;, amongſt them and in the event of 
tte ſaid B. C. her ſurviving the ſaid A. 
M. and that, at the time of his deceaſe, 
there is no child or children exiſting of 
the ſaid marriage, then, and in that event, 
he hereby diſponer, afſigns, and makes. ever 
to and in favours of the ſaid: B. C. ber 
heirs, executors, and nees, his whole 
| houſehold, furniture and pleniſhing, of 
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within yea and day after the fo | 
8 thereof, by the death of either party, r 
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proviſions before mentioned, made in fa- 
 vour of the fad B. C. eee partie 
hereof in the 
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competent, therein to remain for pi 


vation, and, if needful, that all execution 
neceſſary in form, as effeirs, Paſs here · 


on; and thereto conflitute . 
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dme caſe of non · acceptance, che proteſt bat 
only be regiſtered wi Weed we months from 
"the date of the r 169 4k - 
Phe drawer i is liable for intereſt, in the 
caſe of not acceptance, from the date; 
and in caſe of acceptance and not pay 
ment, all concerned are liable for intereſt 

© from the day of the draft's falling due, if 
duly negotiated. * 1696, c. 36. and 
r 200 ee e 4 hit c en 
The "aiſle of a draft is not obliged 
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F . that caſe, proteſt for not acceptance. 
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to take a partial acceptance, but may, in 


the body of a bill; or draft,” which is the 


| us; Candlemas, Whitſunday; &., theſe 
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are held in law 10 be payable at th. 5 
terms, new ſtile. e 
A priyilege is introduced by the bank- 
rupt act 177, to a perſon paying for ber 

nour.of any of the indorſers, or the draw- | A 
er or-acceptor, that, though the bill is not 5 I 
indorſed to him by the indotſce, to wm 
be paid it, he can raiſe horning in tige 
ſame manner as if it Had, upon the proteſt : 85 4 
already taken by the indorſee to whom-he 
paid the money; but at applying for the 
horning he muſt produce a receipt on the A 
back of the, proteſt, by the proteſting.in- 4 
dorſee, to whom he paid, the money, hy = 4 
aft of honour, or a miſſiye letter from him, 'F 
mentioning the diſnonour. The: lem of 3 
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receives payment of the money 
grants his receipt. Thus, for 


= perſons e aue | 1 


any draft of his, till they have füffered ite 
to be proteſted againſt thetii for tion-ae- I 
ceptance, aſter which they may accept it Y 
- prove, for agen + of ine draw. 9 
; na againſt hint ; Tried ir” Is Shi Wo 
bearing value to be in the! hands of the be 
perſon drawn on; und te Has obe © 
gainſt that being the caſe, either iti whole = = 
or in part, and does not wiſh to difoblige Þ- 
the drawer, or put him'toineonvenicnce, - 
fort a teaſen, chat he! will not ch it as 


to whom he was addebted, and get the 

my Gs againſt the acceptor, drawer, and 

prior indorſers; nearly as if it had not been 

indorſed, and whicli wilt be in effect equal 
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be proteſted within. the days of grace, to 
make them liable, as, in, bills 5 and, if 
there are none, they may be proteſted at 
any time man ſix months aſter the term 
of payment. 5 Nen ic, o 55 

I ſhall artes: At relates to bills, - 
with a few obſervations on the endurance 
of the privileges of the bills, and the me- 
thod of raiſing diligence on them. 

Bills, when they are drawn payable at 
very diſtant term, loſe the privilege of 
other bills. A bill payable one year af- 
ter date, has been found entitled to all 
- the ordinary privileges but one at-three- | 
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fo not thereby! loſe their other privileges 
of not being affeable by compenſation, 


| perſon of an onerous yr which con 
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ed on a bill at che Urawer's Inltanee r 


itidorſce's, aſter the ſu months. fü. I 
No entrinſic ſtipulations ought ie 
contained in à bill which devidics from 
the proper nature of bills. Thus, a bill 
with a penalty or clauſe of intereſt, / from 
che date, is null; as deviating fröm their 
nature; but a bill bearing intereſt after 
the term of payment is valid, the law 21. 
lewing it without ſuch elauſe. Thee 1 
no doubt, however, but the 4 
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may beregiſtered in the ſberiff. court books _ 

ol the 75 where the acceptor reſides, (or 
ſtewart - court books of the Rewartry, as 
181 Wee or in the com | 
Court books ef the commiſſariot, or the 

renne regiſter at Edinburgh; or, if the 
acceptor lives in a royal borough, in the 
borough, court-books. If regiſtered) in 
the . inferior;.court-boaks,, a pregept is 
got out, whereon arreſtment may be u- 


| Jed; and poinding can proceed, after a 


premonition of ſix days is given, and the 
days expired-. Theſe precepts muſt be 
put in execution by the proper officers of 
cheſe courts, but do not extend beyond © 
dhe territory of the judge who gives them. 

Horning may likewiſe be raiſed on theſe | 

precepts ; but ſix days muſt run from the 
date of them, being the time in which a 
HOON Oe e been given and 
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when it is Applied for, it is hy pete 
verinces heren is a Warrant fert the IN 
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inferior court · books are 145d. and theſe 
dills are got fe days in the week in mm 
of ſeſſion and ey days a weeks Tueſdaꝝ 8 k 
ad. each to che ſeryant or aſſiſtant of the | 
clerk to, the bills, In time, of ſeſſion, ' 
Monday, is never a ſeſioꝶ day, Io they are _ 
CIRC day, and 
44. trod. Saturday is the ſame b 
iber day in time of ſeſſion ; ; they, are 
given. in before nine forenoon, and might | 
be got out, after; four in the afternoo 4 
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mals prateſti in put into; 


charge and denunciaton regiltered- in 
the regiſter of horninge, c. for the ſhire; 

or he is denothetd at the marketerols 
of Edinburgh, and the Horning 86. regit- 
tered in the General Regiſter. Upon either 
of which, upon application tc the Lords of 
Seſſion by bill, as in the ce of «homing, | 
caption” is got out. © Inhibition” may be 
obtained, either om un accepted bill, or 
regiſtrate proteſtq by bill or application 


te the Lords, and even before the term 7 
of payment of 1 bill) f che debrot id de- 
lining in bis dirtünnſtühdes-, Inhibftions 
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t > the endurance of bills; it is eſta · 
biet by. the act 47 before mention · 
eld, That no bill or promiſſory.note grant. 
ed after Whitſunday” 1772, can be the 
foundation of any diligence or; ation; 


unleſs. ſuch diligence 'be, raiſed,” or action 
_ commenced within fix. years from the 


| "date, when not accepted, and the term of 
payment when accepted. The act does 


not extend 10 bank notes or poſt bills 


| "4 4#hen' iſſued, or afterwards to be iſſued, 


by any banking company 3 and it is de- | 
clared, that this preſcription is not to run 
againſt minors ; it being Rill, competent 
to prove the debt reſting owing by the 


| debtor's oath, or other writings. It. is 
_ contended by ſome lawyers, chat it is ne- 

 ceſſaryito give a premonition, or charge, 'Y 
as well as to proteſt and regiſtrate, in or- 
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require his, yet, to put the matter out of 
doubt, it is eaſy to cauſein pretacnition | 
be given, within the ſiæ care. ¶ Aſter di- 
ligence raiſed, they do not preſeribe for 
forty years. The a& 1, ſos far as re- 
lates to dills'and promiſſory notes, is. made 
perpetual by an act in the 17593, un rem. 
dating the payment of ue more qual; 
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By an act of parliamieti in 1696, 
bankrupt is deſexibed: hy -thgifollowing | 
characters; diligenee - agninſt:; him by 
bene and caption ; and! inſolvency; 
joined either with impriſonment, retiring 
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ples belonging to ſucli bankrupt, within 


+0 dayaibekide his bankruptcy, as afore- 
fad, or within' four, Kalendar months 
thereafter, ſhall give a preference to fuch 


r over the other lawful creditors of 
the. bankrupt, b dut the goods ſo poinded 


| ſhall be conſidered. as in medio, and the 
perſon, receiving the price of them ſhall be 


as that all the other creditors of the 
bankrupt who are poſſeſſed of liquidate 
grounds af debt, or decrees for payment, 
ſhall be entitled to their proportion of the 


ſame; provided they make their claim by 


ſummoning the poinder at any time be- 
fore the expiration of the ſaid four 
months, ded ping always the XP. 
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or fale of goods or | commodities, other 
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and on the application of one creditor; of 
L. 400, or two of 1 150, or on joint 
application by the debtor and a creditor 
or creditors to the above amount; and 
cannot be obtained for landholders, te⸗ 
nants, or ſtockholders, unleſs falling un- 
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an at 22d Ges. III. it was ent 
ted, That, after the 1ſt of Auguſt 1782, 
every piece of vellum, parchment, or pa- 
which any inland bill of ex- 
change, promiſfory note, or other note 
payable, x (otherwiſe than upon demand) 


ſhould be written, where the fum did not 
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. exchange, promiſſory notes, &c. under 
I. 10, payable on demand, are only to 
pay 3 d. And, alſo; that no foreign bil 
of exchange, (i. el drawn here, and . 


© in a foreign country), promiſſoryß 
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er — tun 6 d.; but that every 
duplieate, or copy therebf}'' ſhall be 
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6 d. The duty on bills, pontiac 


&c. to be paid by the perſon who grants 
the fame ; and- all vellum, paper, &c. 
to be ſtamped before any bill or promiſ- 
ſory note ſhall be written thereon. And 


if any ſuch bill af exchange, or promiſ- 
ſory note, or other note, draft, or or- 


der, ſo directed to be ſtamped, ſnall not 
be marked, or ſtamped, as by this act is » 
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N account of the additional duties 
on ſtamped paper, ſimple. perſonal | ö = 
bonds for | borrowed ' money have been 
more ſeldem uſed than formerly; which 
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IA. B. ef C, Ih grant me, vy beſe 3 
ee to be juſtly addebted and owing 
to D. E. merchant in F. the ſum of two 
hundred pounds Sterling, hereby renoun- 
eing all objections to the contrary; which 
ſum of two hundred pounds Sterling 
bind and--oblige me, my; heirs,..exequrorg, | 
and. ſucceſſors. whatſoever, to. repay-and 
again deliver to the ſaid D. E. bis heirs 
(a),; executors, or aflignees, | betwixt the 
date hereof and the term of [Whitſunday 
next to come, one thouſand ſeven hundred 
and eighty- four years, with forty: pounds 
Sterling of penalty and liquidate expences, 
In caſe of failzie, together alſo with:the 
due and ordinary annualrent thereof from | 
And aſter the term of Martinmas laſt, til! 
; the foreſaid term of payment, and there- 


ifter yearly, tetmly, and 
3% during the not payment of the fame; . 7 
9 I conſent to the regiltration hereof in je 3 
| — bocks of couneib and ſeſfonz er others, 


competent, that letters of horning, on fx 1 
days charge, und all other execution'ne= 
bree, as effeirs,· may paſs here- 10 1 
on, and thereto conftitute rare Reel, 
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legiſlature, aware that peace and 1.5 
concord could not long ſubſiſt in 
ſociety if individuals were allowed, at 
their own hands, to take ſatisfaction for 
on-performance' of civil obligations, or 

to retaliate private injuries, have taken 
from the parties intereſted the power G7 
obtaining redreſs by their own act and 
deed, unleſs in a very few caſes ; ſach as, 


1. The right of ſelf-defence, if this indeed N i 4 
can be conſidered as falling under that 3 
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deſcription. 2. Interruption of preſcrip- - - 
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the damages 
merk Scots for each beaſt, and the ex- 


pence of keeping them't till theſe be ſettled z | 


| property of another, {by 4 Ne 4 


Certain length of time, as 40 years, without | 
15 moleſtation) ; bk this interruption, ought, 


where it can be got done, to be made in 
preſence of Aa notary, and his inſtryment 
' thereupon to be inſert in 2 regiſter ap- 
pointed for the purpoſe. * Poinding of 
cattle treſpaſſing upon one's ground. for 
e to the graz, fox half a 


by act of parl, 1686, c. II. The poind- 


fold, or place jnto which ele falle are. 


put, muſt be a place where they may baye, 
both gr aſs and Water, and the poinder 


mult immediately aequaipt the owner that 
he may relieve them. This poinding does 
not, like other poinding, transfer dhe prp⸗ 


perty, and is only a right of retention or 
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cauſe theſe damages are generally too ttil- 


fling ts come before à judge. 4. The 


for recovering rents due to them, and for 


performance of mill. ſervices, which is the. 
greateſt juriſdiction ean now de granted to Mel 
a perſon having His lands erected into 4 


barony 3 ; Which was 4 right conſidered as 
competent by law to every proprietor of 
lands, whether having his lands erected 
into a barony or not. The pa bar 
ſeſſed of this juriſdiction generally appoint” 
their factor, or ſome other perſon, their 
bailie, with their whole judicative powers,” 
as where the baron is himſelf the” Parey 
he cannot judge in perſon. 


The finillinefs of the Tams or treſpaties;.  .. 


the urgeney of ſome caſes, and the diſtance 
and tedious forms of the courts of liw in 
others, have rendered a ſummary method 
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—_ juriſts knowh in .chis-kingdom,. 
br forcing performance of.mill-frvics . 
ſerved to perſons who: bad their land 
1 „ 1747, with extenſive juriſdictionz, civil 18 
aud criminal: By the juriſdictiom act, ao 
Geo. II. they have a power ſtill reſerxed 
to them of judging in civil cauſes, where 
. the debts and damages do not exceed 40s. 
1 and in aſſaults, batteries, and ſmaller of- 85 
i fences, puniſhable by a fine not exceeding, 3 
20 8. or putting the delinquent in the 
ſtocks in the day. time, not exceeding 
_ three hours; the fine to be recovered by 
poinding or impriſonment 1 But their 
power of impriſonment is clogged with 
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| before the/juſtices of the peace; and their: 
power of ing their rents before 
their own baron court ſeldom exerciſed ; 1 
for che proprietor general tor die ur-. 


poſe raiſes diligence on his tack, or ap- 
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thecation and bof Aber 
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b to be krospbe Webs kim; in order 
3 0 their examination, or to give ſecufity for 
"I their good behaviour. They have power 
O compel workmen.and labourers to ſerve: 
[fee reaſonable fee, and they can con- 
den maſters in the wages due to heir 
| 5 | fervants. They are judges in ſeveral mat- 

ters relating to the exciſe, and in the ſta- 
tutes made yearly with reſpect to the re- 
venue; and wor in oifenees againſt a. 
matters relating to the highways, de. in 
44 conjunction with the commiſſioners of 
4 fſupply, and truſtees on the road acts. 

They are alſo judges in applications for 

aliment of baſtard children, Their jurif- 

diction in civil cauſes is very undetermi—- 
| nate: Thus a decreet of the juſtices of the 
N peace for a legacy of L. go was reduced: 
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in ſome places; and the expences of lo- 


have directed to applications to the n 


ſequence to become the ſubſect of litiga- 
in the ordinary counts of law, may 


of the peace in ſome. eivil eauſes, /partieus- —_ 
larly in cauſes inter ruſtices ; and the ſu-. __* 
preme eourts frequently have, where th 
| ſentences were in themſelves juſt and equi - 

table, ſuſtained them. 


; * 
9 4 be R LEE. : 


- * no 3 o 


The method of a 1s by ſam. | 
mary application, and - warrant a; Foe 
thereon. - If the perſon brought before a | 
juſtice of the peace is accuſed of a crime * | 
and there appears reaſon to believe him | 
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Warrant for committing him to 
of threatening another perſon with bodily | 
barm, if the perſon complained on cannot. 
ind caution, the juſtice may grant war- 
rant for committing him to en, a The 
game laws and. ſtatutes, impowering ju - 
ſtices of the peace to judge in matters re- 
lating to the revenue, point out the me- 
thod of proceeding. in regard to them; | 
which is ſometimes by impriſonment, 
ſometimes by poinding, and ſometimes by 
ſummary warrant-of diſtreſs of their goods 
and chattels, In matters of civil debt, 
where the ſums are ſmall, the juſ 
the peace ſometimes ordain inſtant pay». 
ment, or grant ſummary warrant to poind 
or impriſon; and the juſtices for the 9 
county of Edinburgh have fixed ten ners 
Scott as the greateſt ſum for this method 
of proceeding : But in cauſes. for civil 
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There is an appeal from the proceedings 

of one or two juſtices 1 of the peace to the fp 
juſtices met in their quarter ſeſſions} ; 
whoſe ſentences are liable to ſuſpenſion or 1 
advocation by the court of ſeſſion, except 
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to be final by ſtatute. eee ne 75 
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When a warrant is granted by a juſtiſte 
of the peace in one county; and the per. 
fon complained oi ge eo b — 
county, on proof by oath of the hand. - 4 
writing of ſuch juſtice the war. 
rant, one of the juſtices of that count; 
may indorſe it, which will be of equal ef- 
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ceedings (which in every borough are a 
od deal regulated by e), are a 
medium between that of the juſtices and 
the fixed courts, of law. In ſome of theſe 
boroughs there are no particular days. ap- 
pointed for holding courts.— The 
intended to be proſecuted is yerþally ſum- 
moned on 24 hours warvings d the 
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| application's Yidger. © $09 
execution eertified by helices at the 
bar, a claim is lodged, each party appears 
in propria perſona ; is heard viva voce ; = 
and decreet pronounced” of chat date. 
0 . 
'Y where there are few or no writers; for in 
| the larger boroughs, common civil cauſes 
are carried'on with little more expedition 
than before other courts. "After the days 
are elapſed for extracting, (unleſs: à ſiſt on 
2 dill of advocation is intifnated in court), _ 
the decreet is extracted, or a precept'6b- , 4 
"rained; and after n charge gi given, and the : 
days elapſed, act of warding is got out, 
which is equal to a caption. Inhabitants 
of royal boroughs may, upon ſummary = 
application, ſecure che perſons" of f ſtran- 

gers, for mens meat, horſes meat, or other 
merchandife, for which they have no other . 
: ſecurity than their account-book, till ll they | 

find caution to anſwer to ay action to be 

| . brought 
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longing to the bailie-court : But the dean dea 


of guild is alſo a magiſtrate of a royal | 
| borough, having a Juriſdiction indepen- 
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power of charging beritors of ruinous 
+ houſes to rebuild. them-within year and 
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leave. the kingdom, upon the. creditor” $ / 
| making oath of ſuch ſuſpicion to a judge, 
he will grant warrant for ſecuring him, till” 
he find caution to anſwer to any action to 
be brought againſt him within ſix 
months: Where the ſum is ſmall, the 
| | application i 18 ſometimes made to a juſtice 3 
of the peace; where it is greater, it is 
more frequently made to the ſheriff-de- of 
pute of the ſhire, or ſtewart of the ſtew- 
artry, and the petition auc deliyerance 
thereon wrote dy the weriff-lerk or 
ſtewart-clerk, or by ſome of the procura· 
tors before the court; unleſs the debtor & 
is to be found in a royal borough, in 
' which caſe an application tothe niagiſtrates 
is commonly uſed. ' The variations in 
' theſe different caſes" are too trifling and 
obvious to require any direction. The 
form of ſuch perition, and interlocutors or 
deliverance thereon, is as follows. - ; T& © 
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1 tioner is in 8 of loſing the ſame, 
which makes the preſent Dre ne- 
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May it been pleaſe your honours 
ik SONIC conſider the premiſſes, and grant 
; warrant to conſtables, and their al. 
ns ſiſtants, to paſs, fearch for, and ap- 21 
prehend, the perſon of the Laid 
4 C—— D wherever. he can 
be found within this ſtewartry, 
and to incarcerate him in the tol- 
booth of Nm therein to remain, 
upon his own proper charges and 
expetices, until he find fufficient 
caution acted in your honours court- 
books, that he will gir ve ſuit and 
| e in any action your peti- 
As af | +, , Fioner may <tr againſt bim for the 
BY all fame. 
3 According to * bc. 
ls | — Fub, | 
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e e eee Fab. 6, 2 8 
i Having confidered the We ion, 
: and dl the account therein mentioned i 
| he U 828 whe 1 


by to believe, that — 5— Lied" "2 


of, i is about to leave the country, as men- 3 
F 4 7s 704 8 , jb % ; 
tioned i in the petition. A 
17 A f 13 Ks 


that he has pion Infos, Ns | 
reaſon to believe, that the within deſigned 
C-o—— 25 — is about to leave the c |} 
: ;and'this is truth, as he ſhall anfwer J. 
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conſtables for this-ewareey,.-with their 
aſſiſtants, to paſs, ſearch. for, and appre- 

hend, the perſon of the before deſi 
C—— D—— wherever he can be 


found within the ſaid ſtewartry, and to 
inearcerate him within the 
N. — therein: Waere ee 


W mr bim at the inſti af the 
court, for the debt before' etitiviied; at 


guy time within fix months from the date 


6% £0; 
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ene, 41h. 


of the bail bond, and attend alt die diets. 
ee ee 3 dem 2 


| Nn : a - 174 Box: * 
1 cited, r the. % 
nalty of ———— — — money; and pa N 
grants warrant and mittimus- to the magi - 
ſtrates of N and their jailor, to receive. 
and detain the perſon of ſaid C —— 
D ecordingin. 
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Obſerve, 3 This form vill alfa 
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ſwer for application to magiſtrates to ſe= 
cure the perſon. of * a ſtranger for meat or. 


merchandiſe, with linle 


e-yariation, erer 

narrating that it Js. by law, MPEVeR of 

do Ges Aft Agde ras a ad 8 ; 5 
246, The example given is of an appli- 
cz;jon, fox ſecuripg the perſon of a native :. 

But a judge may arreſt, or ſecure the . 
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TER bevy 5 PW Ea, n * 
debts. male ga Wot 
merchiant, ma y be fubjected to an un 
diction of a er by a perfongl Citätlon, 
vera ſoldier cannot be arreſted for a debt 

1 an 27th Ge. Ui c. 5. 


under L. 105 | 
leck. 67. ade e e 


be demanded after. the! aba is come 
inte court, which will occaſion a et 


ee e i yin! e 
variation. 0 


The neceſſity of flome in of fdr 8 
* warrants is 7 75 and . | 


going is 18 is what is uf ed in prattice, "Bar it 


2. 


is thought to be in wan cafes tos erte 
and ſummary a method of proceediug; RE 
and that the judge ſhould only cauſe _ 
the perſon complained} b before him, to 
be there dealt with as he ſhould ſee cafe; 


as be you be able to inſtru that the 
| debt 


_ 
; 
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8 


tis * 1 by: Hong 3 ks 'J 
- extinRiow of the debt, correoutity of it, 
or finding caution, then, in that event, to 5M 


The 1 


bend him to jail: For if he is firſt ſent , Þ 


- 


- oF 


bre re” 
m to "find caution. afterwards; ada 
f Perſon i in the deft credit indcircumſtances | 


"in terms" of the warrant; hers not 


he nen be laid in hen the malice of an in- 


" Aividual” It ir i indeed feared theſe | 
pre ſometimes uſed Hitherlike capriona; or 
acts of 'warding, to inforce payment, than 

from: * any fear of the debtor's leaving the 


* om, It is ald thought, if the claim : 4 


| mages,an = expences, in "caſe 1 9 70 Þ. 


= 
1 
1 4 
[4 
1 
— 
L 
«>: 
> 
* 
* 
: 
. 
1 
0 * 
WY 
CO 
"a 
& 
P — 
$I 


=y 
4 
add 


l ö 8 4 | 
482.4 Sh; Ia, 39 57 . 
„ 5 45 2 l 


— 4 . 9 


— « 


. 


* bs g . 2 v . 7 
« k we YC s 0 : ; 
RIS. . p 8 * , . \ 
=” 3 * S * = j -, b } £ 
* Sys . 0 % W 
- * 9 = 
4 4; . S's Y *# «© 
WE - "SOX 54 \ s 83 1 4 
17 © * a G 1 . + * F 9 & N * 
— Ps 5. __ 7 TY a | 
4 1 ” l — p 5 
bh. 4 7 
= 


* J " 
* ; , £ g * ; 
r Em bas 1 as oz ES Et ©$$ior " 
4 Wes N IX 1 ; 4 2 * een Fug 1 97 75 FOE. n 
%, 
: bond f 
= | Fallows © cautions}. Nin 
1 5 | 
200 | 1 4 4 | 
EY i 18 N 1 


. Ben 40 G 1 Bit r a 
* 5 Penſen complained upon l in medi- 
, -  - rations fugae. | 
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Pp . 5 G nb by thet 

| , bind and oblige me, my heirs and 

ſucceſſors, as cautioner and ſurety aQted 

in the court · books of the juſtices of peace 

. for the ſtew-artry of Kirkcudbright, for 

b Conn D——in E—— that he ſhall 

compear. perſonally before the faid juſtices 

of peace, or any of them, or any other 

competent court, and anſwer to any action 
to be brought againſt _ him within” ſix 

months, at the inſtance . 

in C— for the ſum of one pound ſeven- 

teen ſhillings and ninepence Sterling, e con- | 
tained in an accompt mentioned in a pe- 
tition to the ſaid juſtices, for warrant 
| | HEY 


— ro-Fighs 
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in meditatione fugae, dated the fifth day of 
February laſt,” and that he ſhall attend all 


the diets . court thereanent, until the if. 


ſue of the faid era ener 


— to be paid to the clerk to 
the he laid Tuſtices of peace, for the uſe and 
behoof © of the aid — *. — and 1 
conſent to "the. regiltr rat! jon hereof 3 in the 
books o of the ſaid juſtices of peace, that all 


84 4 


execution. neceſſary, in ] form. a8 effeits, 
may paſs, heredn; ; and thereto engine 
my ; procurators, 5 be I witneſs whereof, 
theſe preſents, (written, upon this and the 


precedin g page by, W.— H in | 


C——)..are ſubſcribed by me at C— 
aforeſaid, the eighth day of February one 
thouſand: ſeven. hundred and eighty-four 
years, before theſe. witneſſes, J—— 
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1 the perſon complained on, is 3 frame 
gu, zit will be proper, in L the bon im. 


medistely after the worde lie 45 the ſaid 
| cauſe, to add, * upon 2 citation.at — 
© which i is agreed to be held a domicile, 
© whereat he may be cited, under the pe- 
« nalty,” Kc. and ſo on as aboye. 5h 
Neither bail -bonds, nor judicial ones, 
(ordained, to be granted by a a judge) 7 re- 
quire ſtamped paper. The blank before 


1353 495e 11. r 99: 
the word procurators,” (as before obſer- . 


11 HOES $£4-+- 


ved) is left for filling up the perſon”, 8 name 
who preſents the bond for re r egiltration. $ 


9 .- ft. N 4+ 1 


" By the above bond of cautionrj, 01 or bail 
G e cautioner i is obliged to 8 


ie iJ 34 
the 


ele phate eee, 
ar all the diets of court; if ſought, till 
ſentente, hen he in liberate. ; but, by de- 
ciſion, 21ſt June 1776, Cocklurn againſt 
Inglis, if che defender is ſtill in meditatione 
fugae, a new warrant may be applied for. 
I bave added a copy of the interlocutor 
07! r ſentence pronounced i in the caſe Cock - 
burn againſt Inglis, ſhewing the method 


to proceed in a caſe of that kind, "1. * 


NN tp gy 
hq Faun, Jane an ib. 

* On keen of the Lord Gardenſton, 
* and having adviſe the memorials, find, 
10 that the cautioners, judicio f/ti, are libe- 


ks rate from their ſuretyſhip, by producing 
1 the perſon of the debtor for whom they 


are cautioners, at all the diets of court, 
<<. when required, or decreet being pro- 
* nounced in the cauſe; but if, before 


'* * pronouncingy Jectee, application” hal 
10 Nn a 1 
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. Petitions or fummar " - 

«he: made to the court, -and. evidence 
: brought that the debtor is {till in medi- 
. & tatione Fugae, for dhe purpoſe of eyading 
e perſonal execution on the decreet when 
ct pronounced, find, that, in ſuch caſes, 
t the judge may exact new caution for 
« the debtor's continuing within the king- 
* dom, under a proper perialty, even after 
t deoreet ſhall be pronounced, for pre 
e venting his evaſion of the lau, and if 
4. the debtor refuſe or negle& to find cau-' 
« tion, the judge may commit him to pri- 
<«.ſon;- ſuch limited-time as | ſhall appear 
<< neceſſary, and remit to 12 OY to 


«6 hong fe accordingly. TUES The hs 
n Ro. bee 1. P. v | 
; 4804 © nN 


800 maritime caſts; PR! be 
on application, grants warrant till caution 
be found, fudlicio ſii et Judicatum luis 
n e. not only for the debtor's appearance, 
but 


3 
. 


app to" Nude, 469 
_ ed). but the perſon applying wwuſt gie 
ciution for the damages and expences he 
to make good his claim. The bond of 
caution for the perſon complained of may 
be to this purpoſe : A. (the cautioner) 
becomes bound and enaRted in the books 
of the high court of admiralty as Caution 
er fudirio ni er judicatum ſolvi for B. in 
the action and cauſe intented and depend - 
ing before the judge of the high court of 
admiralty at C.'s inſtance againſt the ſaid 
B. Claufe of relief! - TO for 
execution. eu 

A perſon may de ſued! in relation to an 
immoveable ſubject before the judge's ap 
the tertitory where the ſubject lies, and 
cited on the court of ſeſſionꝰs letters in 
fupplement, if he | does not refide within 


ids territory: But if he is-reſiditig 
* N Nan 18 in 


— 


» of | k = N * wy ? 1 — 
in another kingdom, che court of ſeſſion 
* [1 * by 


is the proper edurt, and he is held as law- 


Leith. Where a foreigner has only move - 
ables in his kingdom, if the creditor, in 


place of obliging him to find caution up- 


ande ſugas warrant, wants to 
attach theſe moveables, the court of ſeſ- 


ſion, or the judge · ordinary of the bounde, 
grant warrant, which paſſes of courſe for 


arreſting his moveable goods, which ig 


termed juriſdict ionii fundande. cauſa; and 
= Feditor may enen . um 
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| TRY LEAL ie ed 5 
N fülle in E. has; for a con- 
fiderable ame 'bypalt, bad a groutidleſs 
Ill. will, malice; and prejudice againſt your 
petitioner, and has of late threatened, 
with oaths” and imprecations, to bereave 


* 


Jour petitioner of his life ( n 5 
That your p Bas all ima IT ble 
intention of living quietly' and ober) 
5 with his neighbours, and avoiding duar- 


rels of all forts 3 but, as he thinks his life 


$2 in danger from the wicked and malicious 


| A 
Wh 4 * 


2 Phnmön, of: OY 


threats of the faid C. D. and being ready 
to make oath that he. dreads bodily harm 
| the faid C. D. he i is under the neceſſity 


of making application to your Honours, | 
to the effeQt alter ed. TD 


4 


May i ir therefore pleaſe your Honours, 
upon your petitioner' $ making oath 
as above, to grant warrant to con- 

ſtables to ſearch for, ſeize, appre- | 
hend, and. incarcerate the, ſaid C. 

G5 D. till he find ſufficient | caution ac- | 


147771 


8 ted i in your Honours court-books, 
5 to keep your petitioner harmleſs i in. 
all time coming, under the uſual 
penalties of lawburrows. | | 

, According to juſtice, 4 Kc. 2 
ee, ee, 


MO Ws ts ' 22 1 by A 
4.4.53 , 221 i Ws! e eee 
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© 11 the petitioner has bot beat or 
bruiſed, i may be here mentioned. ul 


wel th 1 
eue Bar Lode 2 "oo" 
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=; Conn, the. petitioner, who, being 
ſolemnly, ſworn, and e deponer,. 
That be dręads bodily har harm ). 
complained of; and this is (WY As 22 

ſhall anſwer to God. et! TP 


| | (The . and judge ſign this.) 
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| Hining cotifdered the adbio . 
with the depoſition: of the | \potitjomer, | 
therefore grants warrantito . | 15002985 bt, 

* (2753910 BJ 13s ot Þ bn 3110 ? antebles 
for this county, to paſs, ſearch-for; appre» 
hend, and incarcerate the ſaid C. D. 
vithin the tolbooth of 8. till he find fuf- | 
ficient: "caution, acted in | the-court-books 
of the juſtibes of the peace, tu keep) the == 
petitioner A. Bhafmleſs and ſuaithleſs of 
| him-the ſaid C. D. in time coming. under 
5 the penalty of four hundred merks Scots, 


«> 


and grants okait' to the . of 
8. and their jailox, to receive ny deta in 
the faid C. D. accordingly. . 


11 
1 
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Bo! 


(This is hens by, the ejuſtics of peace)” 


1 


This f is che method of proceeding wed 
in pradice in applications of this fort: 
But it is ſubmitted if i it is not too ſum- 4 
mary, and even contrary t to law, to paſs 
r without: either. having the perſon 

complained on, or allowing dim time to 
find caution, till i in priſon. It will be ob © 
ſerved, that the judges in all the different 
courts have a power of judging 3 in regard 
to the public peace by. virtue of their of- 
fices,. whether. in the commiſſions for the 
reſpective counties or not; and the me- 
thod pointed out even to the ſupreme 
court of this part of the kingdom, i is far 


from being equally"\filmmbry 5, though | 1 
Ris grams diſcretionary: power | 5 


* 


\ 
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nd 0 to be lodged. i in the ſupreme - 
500 Ihe form there uſed is, an appli- 

cation by bill. fimilar to the example of _ 
2 petition gien on which a deliverance 


1 


is written, granting 3 warrant for letters of 
. - lawburro ows to paſs, or be iel. e let, 


233} bined, 2 4441 £4 3 44; & Xx 21 


ters of lawburrows are of the n nature of an 


+? 117 7 101 ' 


extraf thereof, and the will annexed | is, by 


ww. „ 
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2 of Parliament, directed; to me dengers, 


0 9 1724 $+*# 4 


to. paſs. and take the complainer's 8. oath 


r 81 * A 


that he dreads bodily 


27 ITT Ft ray) 


charge the perſon or perſons. complained 
on to ſind caution, within 1 days, if fouth 


of the Dee, and within 15, if "north. 
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ounced, the letters regiſtrate, and. cap- 


a And if they. fail, they are de. 


JUR 9 terry PL 


tion is, then, and not till then, ile. | 


$33 £2 nt : 187 
Indeed, the ſimilarity of the applications 


427 


being almoſt i in the very fame words, the. 


881 


taking of the complainer's s oath in both, 


and e caution to be found for "the 


eee ar 4 1115 une 
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Ene penatey, one en weber a 


would ſufficiently have pointed out the 


analogy. «| 1 4054 e n nn 


- Where tbe matter is eren aggravated 


© the perſon complained on having beat 


the other, the juſtice of che peace, it is 
apprehended, ought to bring him before 
him, and to inquire into the trath-of the 


fact, that he may fine or commit to priſon; 
for the impriſonment, even though-beat- ; 


ing ſhould be mentioned: in che petition, 


cannot be ſuppoſed in any degree ta pro- 


ceed upon that circumſtance, this not be- 


ing the part inſtructed by the depoſition. 


In ſhort, there appears neither law, rea- 


ſon, nor juſtice, for the preſent form of 
theſe warrants It is laid dovn in our 


law books, that the juſtices, or any one of 


them, may, by a warrant to a conſtable, 
ordain ſuſpected perſons to be brought 


or 


| or to give ſecurity for their good behavi- | AF 
our. It may be obſerved, t that, fince the 3 3 
Union, the powers of the Scots and Ru- 
gliſm juſtices are the ſame, _ N _— 
A their commiſſions exaQty in the ſame fille: "16 


And it is laid down in the learned com- 'Y 


mentary on their law, that it is now an I» 
indiſpenſible requiſite to ſummon the party = 
accuſed before he is condemned; where i 
I the author treats of ſummary -convidtions. 0 
And in the chapter which 1816. bf ar- 


refts, it is ſaid, * a warrant may be granted... 

< &c. in order to compel the 2 _— 

e cuſed to appear before them.” 4 

be: + Warrant - ought to be under e hand _ 
d andi ſeal of the juſtice - ld tet forth 4 


< the time and place of making, and the 4 
© cauſe for which it is made, and ſhould _ 7 
* be directed to the conſtable, or other 


peace · officer, requiring him 1 bring the 2 
© party, either generally before acy vere; 9 
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. FA 
« 7 the peace for the county, or only FY 
6 . Juſtice who. granted it." —All which, 
it is apprehended, is equally applica cable t to. 
Scotland, except the Kat of the war 
rant, ſealing being long 290 laid af in in 
. in Ne Wugh wei, 
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A F. G. in H. by theſe pretend, A, 
bind, and oblige myſelf, my heirs, exe 
cutors, and ſucceſſors, as cautioner and . 
ſurety acted in the court-books of the ju 
ſtices of peace for the county of W. for 
C. D. farmer i in E.; That A. B in C. 
his wife, bairns, ſervants, and dependers, 
ſhall be harmleſs and ſkaithleſs kept of the 
ſaid C. D. his wife, bairns, ſervants, and 
dependers, in their bodies, poſſeſſions, 

Q . goods, 


f kh 


Las 


goods,, a gear, "hd nowiſe be e 
or moleſted by them, or by any aun 4 
their cauſing, ſending gut, geſet, aſiſtances, 
or ratihabitation, whom they may ſtop oer 
let directly or indireAy, otherwiſe than 

by courſe of law and juſtice, in time c 
ming, under the penalty of four hundred 
merks Scots; and conſenting to the regi- 
ſtration hereof, c. (as in the 2 
example, and on plain paper.) 

If the perſon complained c on is 4 nobles. 
man, the penalty is 2000, merks; for 3 
landed gentleman 1000 and others 400. 75 95 7 
merks ; the half of the penalty in caſe of | | 
contravention, to be applied to the fiſk, | 
and the other half to the party com- = 
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Petitions, or funaaty WD: 


uf 5 5 S K. wg 5 ; 
* etition far a mu, ant to Hypeth ecate. Wet, 
4 873,74 59 * „iii b 


bu, the a the Sheriff dept of the 
hire ef W. and his Subſtituter, by 
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"The Petition if * * Eg; of B. 
1 ee of the alt, e wanted, 


Hanh Sbeueb, af ab 5 * 

| That 8. F. at boat of N tenant c of 
"he ferry-boat thereof, _boules, croft, corn 
and meadow land annexed, i is due for the 
premiſſes fifteen - pounds Sterling as one 
year's rent of the ſame at  Whidfunday 
laſt, conform to tack herewith prod aced. 

That the crop and ſtock of black cat- 
tle, horſes, and ſheep upon his poſſeſſion, : 
are by law ſubject to the maſter's right of 
| hypothee for the faid year's rent, and as 
chere is danger the ſame may be put 8 — 
way and attached by the diligence of cre 
nor, 


e 


4 
. 


heal d 


ure Wee. — 9 
eating, ſequeſtra and 
wp dhe crop and* ſto@ upon the faid 
lands for payment of the for 3 
rent, and ſuch expences a8 you ſhall® | 
beate to lify, and afterwards to 
ſell the ſame by roup for that pur, 55 
bete and to grant ſuch other aid : 
in the premiſſes as your. Lordſhip ; 
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Having conſidered this Peticden, and 
ſeen the writs therein referred to, © 
oo ans. to be intimated't to the before 
e ve IG; * 


Qu 


inch; perlonally, or a veling- 
- and him to lodge his anſwers. . 
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; 448 Petitions, or funmary- ©1120 
„ | wits fix days after intimazion, n - 
| cauſe why the bypothecatiow and ſeque- 
” firationafter mentioned ſhould not remain 
3 md be procesded in, in terms of uw, with 
 certificatipn.; and in t thats mn” 
" warrant, and authoriſes "40 Fw 
EY LE | | 
conjunctly and fererally, with their aſſiſt- 
ants, to paſs to the reſpective lands men- 
1 tioned in the petition, and at the ſight of, 
| - and by the advice of any two honeſt and 
killed farmers in de neighbourhood, to 
hypothecate, ſequeſtrate, and detain upon 
the ſaid lands, as much of the faid S. F. 
ſtaock and crop upon his poſſeſſion as will 
| Pay thi petitioner the ſum of fiſteerr pounds 
e as the youre vi rent thetcof duo. 


nee Ming of: Mann the fick ; 
enced Teen 50 us Warpe nie 5 
flon of the court; and appoims the t 


- 


perbons at whoſe-fight, and by whoſe . 
vice che fequeſttation ſhall be made, to 


ſubſeribe che execution, io be returned hy 


the officer thereanent; which execution 


ſhall ſpecify the different articles of ſtock. 


and crop hypothecated, with the value ſet 
on each article. 


is : (FhbjudgeiGgas this). Peper 


* 


5 = - 
* * - . . 
14 N 0 * * 1 DY * ky . : . # X ! ” 
_> S — 14 2 1 $+ — 4% 1 1 "; - 


| Theſe woken have. been ſo oy 


in three pm aker, the year, eien, 


fore; 8 immediacly 
ſuch Whitſunday, or if at 
fore Candlemas. The corn and other 
fruits are hypothecated ſor he rent of the 
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Prlition for. Ali iment, ar or Liberation: 
ny" 


upon the Aer Att of Grace. 
\ bs; 1 4. inf n 3 wi 


Where a r for debt depones up» 
on oath, before the magiſtrates f the | 
| borough, "that he has not Wherewitll to 
maintain hitnſelf, the magiſtrates may by 
1696, cap. 32. ſet him at liberty, if the 
creditor, in conſequence of whoſe diligence 
he was impriſoned, does not aliment him 
within ton days after intimation made far : 
that purpoſo. This ſtatute, ulich-is uu. 

Ay called be act of grace, is limited to us 
ite of priſoners for civil debts. No pri 
8 - ſorier, therefore, can claim the beneſtt of 

it who is oliver rape) + 
| firming aifaQ in his power, or for mot 


own delt“ ot” auyir itte nene, $1176 AW 


z ; 7 , : 4 : ö a p ©, | * 9 1 — „ | . | , 1 ; : F 1 * — 4 2 
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| in the tolbooth of D- ut dheänſtance 

of J. C. in 8. upon letters. of caption; da- 
ted and ſigneted 13th June 

W | payment of L. 10 
aud a fiſth part more of expences of plea, 


1 contained in a decreet obtained before 


; the Ar e Dor rh the OR 


PEE 


preceding. +7” i151 e en 
1 That the petitioner is become {fo poor, 

1 he cannot aliment himſelf in priſon, upon 

hich he is will © ke KIT 

| N cen | e preſence, 


1 
o 
? 


— — 


_—c_— H — 


— 


— 


6th ſeſſion of King William's firſt parlia- 


442 — or a „ 


6 in terms of the 324 chap. and 


ment, intitled, Act anent the aliment 


L of poor priſoners.” 


— ghaigruy Hhabics 
do conſider the premiſſes, and to 
take your petitioner's oath vpbii 
. what is above repreſented, and to 
- ordain the ſaid J. C; to provide and 
give ſecurity for ſuch aliment to 
te petitioner, as yo Honour 
eee eee ir bern 
of the faid act. 
| According 0 jultic, 3 
—— 


1 A 
1005 118001 21 


3 Feb. 26. 1773. 
The magiſtrates ordain the petition to. 
be ſerved upon the creditor-incarceratos, , 


and ordain him to lodge his anſwers, or 


m . a 


L 1 WAR one of the | "derks | 


o 


reren, to . * 


a je e res * 5 


Upon this the creditor-incarcerator ant 
be eited perſonally by an officer of court, 
if within the borough; if not, the petition. 5 

and deliyerance muſt be ſent to a writer 4 
do the gase du gur Ou e evurt Wiſer. 
fion's letters. in ſupplement, which paſs of 
courſe in the fame manner as a horning, 
or other diligence, and muſt be execute $7] | 1 
by a meſſenger, or intimation of the peti- 4 
tion and deliverance by a notary-public, if 
equally convenient, wilt anſwer the fame 
end. The ſentence ſometimes bears ſer- 

| vice upon the incarcerator, ar his known 
agent in the borough | where the priſoner 


X bd 


l 5 
— T 


| is ; but it is doubted how Far this is good, 1 
if the i incarcerator Is in the kingdom. q 
The priſoner then preſents his petition, /. 4 


with the execution of ſervice, or intima- $4 < 2M | 
tion, 2 1 F 


£ 


terlocutor is pronounced. 


fee and object ; if not, the bis in- 
s 4. ta 


; magiſtrates having conſidered the 
petition, with the execution of ſervice, (or 


inſtrument of intimation) returned there - 
to, and finding no anſwers lodged there- | 
againſt, Or dain the petitioner to depone, 
2 1/2, Whether or not he is able to aliment 


himſelf in priſon ? 2dhy, Whether, ſince 
his impriſopment, he has dilapidated, diſ- 


. poſed of, or put away any. of his goods, | 
gear, or effects? and whether he hath 
done any other deed in prejudice of the 
| incarcerator, or his other ereditors? and 
at the ſame time ordain him to lodge a 


e omnium , in ee of 
the 


1 Petitions, — 1 


tion, Lk declaration; by the town-clerk, 
teſtifying at whoſe inſtance he is incarge- 
rated, and for what ſumz-and at calling, 
jf any perſon compear, they are allowed to 


* 


wits”. 
Pod 


o i : _ Wy i . * % q 
# 4 . , 1 
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 applic 'to Fudges. "445 


in'propattion and eſfeiring to their ſeveral 


debts; and to'coridefcend therein ſpecially - 
on his effects, and to lodge the vouchers 
of the debts owing to him, or condeſcend 
where the ſame are. 

(S n A the Frovgſt or An dae 


EZodem dir. 11 247 
(Coperd 9/9, ee 2 5 
ſworn and examined, der ws.) ＋ hbiis 


not able to aliment himfelf in priſon: 
ſince his impriſon ment, 


That he has not, 
dilapidated, diſpoſed of, or put away an. 
of his effects, goods, or gear, in prejudice 
of his creditors. And depones, That he 
has no goods or gear, except his body- 
| clothes, and ſome. old bankrupt deſperate 


debts, of which he ſball to-morrow exe- 


cute a W lodge an inventory; ; 


9 


Petitions — 


£3 5 ary + 4 45 2 2 F 8 ” deen 55 240 1 
1 175 The mag having ſee . c 


ſition executed Tok e = in 


— 


wy | reſpect thereof, "and of his oath, modify 

44 an aliment to kim of = = halting s Scots, 
alone e e 

payable by the incarcerator, or others 155 


> detain him ; and ordain the creditöfs or . 
1 provide or give ſecurity for the faid ah: 
ik ment within ten days, otherwiſe the ma- 
# giſtrates will ſet the petitioner a at liberty, 
5 in terms of the "att of parliament founded 


- 


er . 
- 


— N 34.4 141 9 37: 17 . 146 > fl 15 


on in the petition. 
- (Signed by the Prove or abiing Bailie * 


0 4 1 * 


This muſt alſo be intimated to the i in- 
carcerator. ä 
AS Ca a" Fg, 
- $4597 — March 20. 1773 
' Compeared W. F. Jailor | in D. who. de- 


1 05 


1 dere, that there is no aliment conigned, | 
in his hands: for the priſoner , 
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3 if any alim 1 + conſigned ; ig their | Y 


; hands by the incarcerator J. C— for 


ih $3} \ 


he priſoner A. B— agreeable to the 555 
magiſtrates at of modification upon bis 


8 petition of the | th of March 'B 5 
* 4 
they all anſwered 3 in the negative, chat no F 
aliment was conſigned, nor ſecuri given 
for laid aliment. „„ 
1 CC I. 2 
| Fo . re 4 
The magiſtrates having en ene 1 


""Y * 
1 23 


Bt 448 2 etitions, or Hanna. 
of the at of modification of the aliment 
to the petitioner, dated the eighth day of 

| March nfl, v0 RAINY 
ten; e eee kr or 
ſecured for the petitioner, they grant war- 
me rant to, and appoint W F—— jailor, 
F to ſet the petitioner A. B. at liberty, in 
wang ol Ea ol mee 


44:3 5 : 1 28. ” 41 * * 121 * A. 4 — 1 ,© 
” p « * 4 „ 9 a 7 *\ 2 


5 iſpefition — Bonorum, by a 
perſon taking the benefit of the 4a 


of Grace. 


Kno'bl ir by theſe preſents, me A. 
B. in C. Whereas I am incarcerated wich- 
in the tolbooth of D. by virtue of letters 
of caption, dated and ſigneted the fif- 
teenth day of June one thoufand ſeven 
* MA Wa hundred C 


* f cy 


% 


bandes 4 tiny, raifed at che hs 
ſtauce of Cu S. for not payments 
to him of ten pounds Sterling of print. 
pal, atid a fifth part more of ecpences u 
plea, contained in a decreet obtained be- 
fore the lheriF'of ——— on the four 


viz. (here take inthe creditors names and 


deſignations) certain ſums of money, con- 
form to the vouchers and inſtructiens 
thereof, in thei own hands, of which-ſJums 
L am not at preſent in capacity to make 
payment to my faid creditors and though 
1 have applied for, and obtained the be- 
nefit of the act of grace, and am now to 
be liberated from ſaid ꝑriſon in terms o 
the ſaid act, it is reaſonable that, before 
my liberation, I ſhould ſatisfy m credir 
tors ſo far as Lean of the fue, ham 
Pp 2 


1111. 


A = 


450. Petitions, or 


ing them; therefore, ee Nes, 
and male over to and in favours:of the 
aids (here take in thein names) my eredi-: 
tors, their heirs and affignees'whatſ6every 
| proportionally, and effeiring t to their ſeve 
ral ſums due to -them, all and laundry 
goods, gear, debts, fums ofimiogey, houfe-- 
hold furniture, and all other effects per- 
n or reſting and owing to me by 
any perſon or perſons whatever, and par- 
ticularly, without prejudice to the foreſaid, 
generality; the debts and effects belonging 
and owing to me (a), contained in à liſt 
hereby referred to (6), with the whole 
vouchers and inſtructions thereof, with 


_ ſhall appoint, to purſue for, recover, and 
diſcharge t the haill debts and effects here- 
dy diſponed, and generaly to do every o- 
ther thing in the premiſſes competent to 
me to have done before granting this di- 

renten 


power to chem, or any perſon hom they 


— 


| applications to Judges. 4 1% 


Nes, eb e me to warrant: 
from fact and deed only; 5- ; conſenting to the: 
regiſtration hereof in the books af count 
and ſeflion; or others competent, therein 
to remain for preſer ration; and, if need - 
ful, that all execution neceſſary, in farm 
as effeirs, paſa hereon; and thereto n- 
ſtitute 10 ie > ifs 2 i tgh 
odor on y1 my procurators- In witneſs. 
whereofy;1. have ſobſcribed-theſe-preſentz. | 
ritten upon this and the preceding page: 
of ſtamped paper by. X. I. eee 
At ——— che — day of — before. | 
theſe. wit es. and. 
Tou may leave out the words beriet 
(O and (0), and. in place thereof, inſert, 
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ries of a perſon feng | of dead, will 


2811 . 43+ 


Wes, intromiſfion has rials "before 
defined, under the title of Th , to 


be the unwarrantable intermeddling with 
the moveable eſtate of a perfo deceaſed, 


without the order of law, und to ſübject 
the intromitter in paymem of the defuncts 
debts. It is not confitred to the refations; 
but firikes againſt any perſon intromit⸗ 
ting, becauſe even ſtrangers, when attend- 
ing on dying perſons, have frequent 
opportunities of intromiſſion with their 
valuable moveables, which are more eafy 
abſtracted than heritage. By act of fe. 

derunt 23d February 1692, the repoſito- 
lies of a dying perſon are ordained to be 
ſealed up, as ſoon as he becomes incapable 


WC... ſenſe, by his a en, and the 
keys 


8 * "a 
" Þ 7248 


applicatins to Judges. 4583 4 


uber- the judge. ordinary, to 
kept by him for the benefit of all ha- 


. friends be advertiſed 


to meet. In caſe of neceſlity, the relife 


or children, ac the fight of the judge-or- 
dinary, or two juſtices of peace, may take 
out ſo much of the money lying by the 
defunct, upon their receipt, a8 will defray 
the expence of the burial ; or if he dies 
in a houſe not his own, they muſt be ſeal- 
ed by the maſter or miſtreſs of ſuch houſe, 
and the keys delivered. to the judge-ordi-' 
nary, till the neareſt relations de acquant- 
ed; and it is declared, if the relation or 
maſtey or miſtreſs. of the houſe negle@ to 
ſeal as aforeſaid, they ſhall be holden as 
embezzlers or abſtracters of the writs, 


evidents, money or precious moveables of 


the perſon deceaſing or deceaſed. * 


. In, obſervance whereof, application. is 


made to a, judge to attend, who, with | 
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wo Balu. anhin, 


© Tome other reſpectable n the 


ortet ſealed. ; and, if necefary; thy 


judge allows ſo much of the hing money 
to be taken as is neceſſary for the funeral. 
The application is ſometimes a verbal one, 


- ſometimes i in writing; and acertiticate or 


atteſtation is generally n made of their ha- 
ving done ſo. win BEDS D insleig 9d {Ka (162, 


, , p "7" 4 
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Certificate of having Faled '# up * 
| Repgſitories.. | Hob. 9:8: 


4 
* 


At — Which tay the def al ber 
repoſitories of G. D. in - deceaſed | 
were ſealed up in preſence of A. B. one 
of the bailies of the borough of — ànd 


in preſence of the other perſons after men- 
tioned, requeſted to attend by C. D. bro- 
ther of the ſaid deceaſed G. D. and the 


key of the ſame leſt in the hands of the. 


| fail bailie, for the benefit of all concerned. | 


This 


F - 


. eee N51 f 
in 211 io fun 6424698 e 
L) Mywittieſs:- RO A. B hare" 
M. N. Witneſg. Ant tel 23. 090 {ng wie 
u ae DAR i TR Atikas ud. 
Or if 
tion any; be preſented to him "Rach a T 
perſon's death, and praying to grant war- 
rant to oo clerk Se A the, 
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fame done. a : a 148 TY P N N 
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Petition, for. warrant t hell the ata, 
of a perſon deceaſed, far payment of... 
 deathbed expences and funeral . 


4 474 16 480 Sd to ilisd, a3 
Unit te Honourable ih Baltes of eden 
ret] "The Petiti2 1 of — 1 e wat 
171 "Hu mbly fhewerh, 1555 | oy tag] W 8 0 F : 
dey if e E eee 
deceied,” ſtaid for ſome tine 7 in Hal 


T 


the judge cannot attend, à peti- 


| 2 eee g — . and was at 
that time owing the petitioner ſundry 

. ſmall ſums laid out on bb account during 
his laſt illneſs; and the petitioner bas 
further paid, or become bpund'to pay, 


ſeveral articles relating to the ſaid defunct's 
funeral expences. That, immediately up- 
on bis death, his repoſitories were ſealed 


up at the ſight of — his neareſt rela- 


tion, and, after the interment, were open · 
ed by warrant from your honours, and an 
inventory thereof taken at the ſight of the 
faid —— : That the faid H. I. had alſo, 


at the time of his death, ſundry articles of 
| houſehold-furniture and books, of which, 


with bis body-clothes, an inventory was 

alſo taken at the fight of the ſaid : 
That the debts due to your petitioner be- 
ing preferable debts, he is entitled to have 
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| fa-muchiof the faiefſefs fold as will pay © 
the foreſaid ſums and expences. Arn 


n¹ 1906111199 z ga eng "RAS 
M.any it therefore pleaſe. your honours 
| do grant warrant to your Clerk of 


court, or his ſervant, to ſell, by pu- 
e roup, as much of the ſaid ef. 
beds as will pzy the aforeſaid um 
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05 8 before 3 Courts s, 
and the. method of applying to the 
ſuperior Courts for review of their 

ſentences, © 


AVING, in the preceding title, ſaid 
ſo much upon petitions, or ſum- 
mary applications to judges, and upon | 
the be before juſtices of the peace 
and magiſtrates of boroughs, cannot 
help obſerving, that the form of procedure 


7 before the- other inferior courts appears 


alſo 


* 


o, Proceedings, De #59 


ally much more bels and air than is MN 


generally imagined. 
The libelled ſummons or — for 

citing the perſon to appear in court, is 
| made out by the clerk of court, or ſome- 
times by the purſuer's procurator, and is 
ſigned by the clerk. It is executed by 
the officers of the court from which it is 
A e 
At the day of compearance, the libel 
and execution is given in to the clerk, 
and called; and if the detender au | 

he has till next _— to  gire in de · 

fences. | 

Defences in themſelves canpaot | be 
to have any form; they begin 6 
title,! Defences * ſuch a perſon.” The 
By. proſecutor, and the perſon proſecuted, are 
all along called the Purſuer and Defender, 
| and the judge addreſſed, Your Lordſhip, 
They naryrally conelude with the deep: 
aids des 
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wy on Poe 
ders hoping the judge will ſuftaia the de- 


ſleences, and aſſoilzie them from the uctön; 
Ge. ne added. The e defences, it will 
naturally occur, may be various; they are 
generally divided into Dilatory and Pe- 
remptory. Dilatory defences do not en- 


the words, In reſpect wheref, 


ter into the cauſe itſelf, but relate to. the 


form of proceeding, and therefore mult 


be 6ffered firſt; otherwiſe'they will not be 
liſtened to; and of theſe declining the 


judge; for, if the defender propoſe any 


other defence firſt, it is a" tacit acquieſ- 
cence in the Judge's juriſdiction and com- 


petency to the queſtion. Inferior judges 
may be declined in queſtions concerning 


heritable rights, in queſtions where they 


or their near relations have an intereſt in 
| the cauſe; or where they have given par- 


tial counſel. By 1681, c. 13. no judge, 


ſupreme or inferior: can vote in the cauſe 
1 Yb 6s * 


— 


CY * 


before elne Guru. . 46s 9 
of his father, brother, or ſon, either ß 


canſanguinity or affinity ; nor in the cauſe. 


of his yacle or nerhem by confunguinAy+" 


where he is authoriſed by exprely. ſtatute. iv 


Ton of i incompetency in the judge, on der | | 


cipal judge is 2 party, unleſs in a cauſe | 


The judge may be declined, if the defenr 
der. does not lire within the territory or 
diſtrict over which that judge bas. the 
right of juriſdiction. 40 days reſidence in 
the territory, however, founds juriſdictionʒ 
or, if he has lands. in it, che court. of 
ſeſſion will, on application by bill, gran 
letters of ſupplement, to cite him before - 


the inferior judge. If the defender bas no 


fixed dwelling place, as a ſoldier, or Far 
velling merchant, a perſonal citation is; 
ſufficient to. found juriſdiftion, and he- 
cannot therefore decline i it. Another Teas. 


count. of which he may be declined, is 
Q q 3 YT tar 


— : 
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| a Milne! pe, cit Loni | 
a near contingeney to it, depends before 
2 ſupreme court, or a, more competent 
judge, and this 1 is called lis alibi pendens + 
but a proſecution at the inſtance of the 
| procurator-fiſcal for the public intereſt, 


does not bar the private party injured from 


bringing his proceſs for damages before 
any other competent couft. Theſe dila- 


tory defences being diſcuſſed, if proponed; 
the other dilatory defences follow, and 


are thoſe againſt the purſuer's perſon, that 
he has not a perfoua, frandi in fudicio, as 


being a Pupil or minor, and having no 


tutor or curator convened in the proceſs ; 
or in beinga ſociety not erected into a body 


corporate by charter. Thus, the trades 
| of Saltcoats, having entered into a con- 


tract incorporating and obliging them- 
ſelves to pay a certain ſum annually. to tlie 


bormaſter, and ſo much i in cafe of ab-. 


_"_ 


— ; 


befor es , a 


fende; in a purſuit at the attaet of hs 
boxmaſter againſt one wh had retractec 
for the fities, it was found they had nd 
title to purſue as x corporation; and had 
no perſonu ftundi in *juditio 3 Crawford 
contra Mitchel, rſt June 2761. A fmilar 
deciſion was given in an action at the in 
ſtance of the maſon lodge oF aan tontra 
Hamilton, 11th” June 170. " Another 

dilatory defence is againſt the purſuer's 

title, as that, being executor, he has not 
confirmed; and in a cafe, Frezar cat 

Gib, decided 10th February 1784, dhe 

court of ſeſſion were of opinion, that 4 

I. total confirmation of the debt in queſtion 
a was neceſſary to be produced before W 
tract. In chis caſe a partial confirmation | 

of the goods ef the defunct had been pro- 
duced; ; then à partial: confirmation of the 

debt ſued for; but; on a petition to the 

a e anfwers, a total confirintioh 
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| of che debt fued for. was thought neceſ- 
fury; A allo, it is a good defence that all 
parties having intereſt are nat called. 
Aſter diſcuſling thels, if any of them ap- 
ply to the caſe in hand, the relevancy of 
the libel may be diſputed ; or entinction 
of the obligation pled, (if the-ſummons: 
is founded upon one) by one or other of. 
che ways of extinguiſhing. obligations. be- 
fore taken notice of, under Diſcharges. 


bac. ;. or by preſcription, which-is, in this- 


caſe, the loſs of a right, by negleſting to- 
follow it forth, or uſe it, during the time 
- imited by law.; for which ſee. Table of 
Preſcription.; or any other defence may. 
| be del, which aſs from the law. and. 
- the nature of the caſe, | | 
The purſuer takes this oem 
court day to anfwer, and then produces: 
Answers for ——— — puriner, 10. 


in: 


17 Ser iger Court, 4 


in which, after endeavouring to ge. 
the defences, he con cludes with hoping | 17H 
bis Lordſhip will have no difficulty in de- | 
cerning in terms of the libel, and finding 


the purſuer entitled to his expences; and 
ends, as all theſe papers do, with 5 Hn 
< rgſpeet whereof,” &c. What is ſaid by 


the defender ia, 5 Replies for — : 


© to the Anſwers offered for — 


and ends with hoping the judge will ful 


ſtain the defences, and aſſoilzie him. The 
judge ſometimes allows another paper to. 


be given by the purſuer, which is a Duply 
to the Replies; and then the cauſe is ad- 


viſed ; and if the libel is not proven by 


writs produced, he probably allows to each 
party a proof of the facts ſtated by them; 


and to both parties a conjunct probation ; - 


and a day is afligned for Proving jd, a 
diligence got out for ſummoning the wit- 


* Which is executed by the 1 59 
belonging 


46 95 On Proceedings. On 


belonging to that court; and upon pro · 
ducing the diligence and executions, and | 
theſe being called, the witneſſer have their 
depoſitions taken Py in court, or at an | 
hour and place fixed on. See next Title, 
as to who are admiſſible, and who are in- 
admiſfible, as witneſſes. Where vitneſl· 4 


ſes live at a diſtance, on application, com» 
miſſion will be granted for taking their 
depoſitions. When all the witneſſes for 
both parties are examined, circumdyQion 
is granted, which cloſes the proof. dr 
Proof by witneſſes is not allowed in 
payment of any ſum above L. 100 Seots, 
which muſt be proven by writ or oath of 
| party, by aft of ſederunt 8th June, 597 
nor in gratuitous promiſes; 3 nor in con- 
tracts where writing is eſſential to their | 
conſtitution, or. uſually adhibited, FF in 
the borrowing of money; and no debt or 
right 0 once conltcyted * writings can, be 
en 


beſet TO Courtr, 


taken 46 by pee. kt is adiitted 
to the extent of L. 100 Scots in pay- 


ments, verbal Tegacies, and . verbal agree · 
ments "which contain mutual obligations. | 
It is received, to the higheſt extent, in 
bargains relating to moveables, in facts | 


performed i in katisfaktion, even of a writ- 
ten obligation. A bond is reducible on 
the head of fraud on proof by witneſſes. 
Intromiffions with rent Payable in grain 
may be proved by witneſſes, and even in- 


tromiffion with the filver rent, where he 


creditor has entered ints the ſole poſſeſion 
of the debtor's lands. | 

Sometimes the purſuer refers che mat- 
ter to the defender's oath, and this oath 
is ſometimes qualified by ſpecial limitations 
reſtricting it. The qualities which are 
admitted by the judge as part of the oath, 


rejects or ſeparates from the oath, extrinſic. 
| Where 


15 ; 


are called intrinſic ; thoſe which the judge 4 


** e >a» 


err 
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"Where the quality makes a part of the 


Aer which, is relevantly referred to 


oath, it is intrinſic ; 7 becauſe a mer- 
chant ſuing for furniſhings after the three 
years preſcription has taken place, muſt, 
in order to make the proceſs relevant, of- 
fer to prove, by the defender's oath, not 
only the delivery of the goods, but that 


the price is {till due; therefore, though | 


the defender ſhould acknowledge, upon 


oath, his having received the goods, yet, 


if he adds that he paid the price, this laſt 
part, being a denial that the debt ſubſiſts, 


is intrinſic, ſince, It is truly the point re 
ferred to oath. Where the quality does 
not import an extinction of the debt, but 
barely a counter- claim againſt the purſuer, 
_ It is held as extrinſic, and muſt be other- 


wiſe proved. The quality of compenſa- 
tion is extrinſic. A creditor in a holo- 


graph bond! is not obliged, even after the 


- vicennial 


8 
* 


4 
f 


vicennial preſcription is Ae to prove 
that the debt ſtill ſubſiſts, but ſimply that 


the bond was Ggned by the debtor ; the 
— in this 
caſe, extrinſic, and reſolues into a defence, 


an libel + 
oath, i: 
Gul 4p on a debt, e 
neither by writing nor before witneſſes, 
muſt refer not only its conſtitution, but 
ſubſiſtence, to the defender's oath; fince 


the oath of the debtor, by which alone the 


debt can be proved, ought to be-alſo ef- 
fectual for a proof of its payment. The 
quality, therefore, of payment or ſatisfac- 
tion, muſt, in ſuch caſe, be intrinſic, by 
the above mentioned rule. Vet a defen- 


der who, in his oath, admits the conſtitu- 
tion of a debt, cannot get off by adjecting f 


the quality of payment, where the pay- 
ment A by its nature, to be vouched 


+ WT . by 
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1 
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"wy vritten an Tbe e 
z . j upon this point apply with equal force to 
5 /__ thecaſe where the. defgnce « of payment is 
; referred by the defender to the purſuer. 
Thus, if the creditor ſhall depoſe that the 
mäaoney he received was not in payment of 
te debt purſued for, but in conſequence 
} 95 of a ſeparate bargain, the quality i is intrin- 
Wo. ff fic; being really a. denial of the point re- 
ferred to oath ; but, if he acknowledges 
he received a ſum in payment, it will not 
_ ayail him to add, that he had afterwards 
deburſed it on the debtor's account. 
11 is a general rule, that, wherever the 
alledgeance referred to oath relates to any 
fact, writ, or deed, wherein the alledger 
pitches only upon what makes for him, 
omitting the other points and circum- 
ſtances, then it is proper for the deponent 
to-expreſs che whole tenor of the writ, 
e prod or fact, as well that 
which 


1 
* 
1 . . 
" 
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- which makes fllt him as for him; as, - 
if a perſon” be purſued: for an. ala 
bargain for delivery of vietugl or-mer- ©. 
chant ware, ſold at the price libelled, if. 
he depones it was true that the bargain 


was made, but with this condition, if the "= 


money was not delivered againſt ſuch A, 
time, the bargain ſhould be null and void, 
and that the money was not delivered or 
offered at that time; or, if a claim of debt 


be offered to be proven by the defender's 


oath, and the defender ſwears that, the . 
ground of debt was the price of e 
which were either not at all, or not fullyß 
delivered, theſe are intrinſic qualities, bes ! 
cauſe the qualities are inherent in the 

ſame fact or right, and are neceſſarily im- | 


plied in the nature of the thing, and area 22260] 


part of the bargain- n 21 219044 i 


Sometimes the libel is partly proven by 
| welt, and partly referred to the defender's: - 


Rr 2 _ - - oath; 
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e in which caſe a day i is aſſigned for 
him to depone, and, if he as he is held 
as confeſſed. . ” | 

It will be obſerved, this] in woke of 
theſe caſes, the defender; inſtead of depo- 3 
ning, defers it back upon thè purſuer. 
2 Where the proof is not quite full; the 
judge ſometimes takes the oath of either 
party in ſupplement; and before taking 
their oath, or leading a proof, the judge 
may, if he ſce cauſe, order either of the 
parties to confeſs or deny any fact he 
thinks proper, either perſonally in court, 
or by a writing under his hand; which, if 
it ſhould afterwards turn out otherwiſe, 
he is ſubjected in expences. | 

The proof being thus concluded, the 
Mm adviſes it, and gives a fentence; or, 
if there is a long proof by witneſſes, ap- 
Ione APN ag are a Folds one | 


held, 


cutors, and endeavours from thence te 
ſhow cauſe why the ſentence. ſhould, 0 1 
altered, and prays the judge to alter his 
interlocutor of ſuch a date, &c. The 
other party is entitled to ſee and anſwer, 
and then a decifion is given. There is 


held, the evidence adduced, and the TY 


guments ariſing therefrom: in favoun of . $7 
the perſon. for whom the mein ia! 122 3 


drawn. The word Memorialiſt is uſed 
inſtead of Purſuer or Defender and, up- 
on adviſing hereof, ſentence is pronounced. 
If any of the parties is diflatisfied there · 


with, they may give in a reclaiming peti- 


tion; this begins like any other petition; 


it narrates the bringing of; the action, 
with the procedure thereon, and interlo- 


ſometimes even a ſecond Wie nf 

tion given in. N 
The proceſs being thos 8 af: 
ter the elapſe of a few. days; it is extracted 
„ 
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y the elerk; and, after che days of 4 


charge are expired, diligence may be 


raiſed thereon as on a pegiſtered: proteſt. 
That the defenders may not be tied to 
uncertain attendance at the will of the 
purſuer, if the purſuer ſhall at any time 
fail to appear to inſiſt in his action, the 
defender may obtain proteſtation, and be 
aſſoilzied from the inſtance, and the pur- 
ſuer muſt ſummon him of newz but, if 
the purſuer appear before extracting the 
proteſtation, before doing which, one court 
day muſt intervene, he may go on in his 
proceſs, upon paying ſome 1 of , 
teſtation money. l 
It will naturally occur, that, in draw- 
ing theſe long papers, the perſon ſo em- 
ployed muſt have the proceſs; he gets it 
up the one court day, and returns it next, 
or when it is wanted, with his additional 
paper; and then it is borrowed in the 
ſame 


8 were cuir. 


ſame manner dy the other pauyz * 
which time they write 2 receipt into a 
book: for it, kept by the elerk j and in 
caſe any of them keep it up too long, the 
judge will grant a warrant for incardera- 


ting him till he return it. There is a book 


called the diet · book, in which all the in- 


terlocutors, appointments, and ſentences, | 
are marked, and which regulttes a the oh 


der of calling them. | 

If either of the parties thinks himſelf 
aggrieved by any interlocutor pronounced 
in the cauſe, or by the deciſion of the in- 
ferior court, he may, at any time before 
extract, apply to the court of ſeſſion, by 
bill of advocation, ſigned by a writer to 
the ſignet, who muſt be furniſhed with a 
copy of the proceſs, and inſtructed in the 
reaſons why the eauſe is wanted to be ad- 


vocated, to enable him to make out the 


bill. Upon i intimation of an atteſted copy = 


. ; 


— 
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18 of the fn thereon, liohſdbriositiputt can- 
not proceed without being guilty of cone 
tempt of authority. The fiſt mult be pro 
duced in, and intimated to the inferior 
court; for intimation to the oppoſite 
party or his doer is not ſufficient-. A copy 
of this bill may be marked for and got by 
the oppoſite party at the bill- chamber, 
and anſwers given in, which may be fol- 
lowed by replies and duplies; it is then 
judged of by the Lord Ordinary, and ei- 
ther paſſed or refuſed; if refuſed; certificate 
is given out, and the proceſs proceeds be- 
fore the inferior court; or it is compe- 
tent to the advocator to petition the whole 
' fifteen Lords to review the ſentence, who 
either paſs or refuſe the bill, and the ſame 
| after-procedure takes place as when a bill 

| is paſſed or refuſed by the Lord Ordinary: 
If the billis paſſed, letters of advocation are 


expede thereon by a writer to the ſignet, 
and 
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and paſs under the fignet; and the other 
party may be ſummoned. thereon to ap- 


pear in the ſuperior court : Or, in caſe 
the advocator fall to ſummon, and the o- 


ther party wiſhes uw the matter, he 


puts up proteſtation for it in he ſupreme 


court. Unleſs the advocation is produced 


in ten days, the proteſtation may be ex - 


tracted, and L. 10 Scots, of proteſtation 


money charged for; or, the party, who 
has put up proteſtation, may extract the 

letters of adyocation from the bill which 
is left at the ſignet, at ſigneting the letters 


of advocation, and thus bring the cauſe 


into court; after which the cauſe is cars 


ried on nearly in the ſame manner as o- 
ther civil actions. Sometimes the bill is 
refuſed at firſt preſenting, and no ſiſt ob- 
tained ; in which caſe the inferior court 
proceed, as if no ſuch thing had been ap- 
plied for. That the ſupreme court, may 


we l 1 wy | 1 * Fm 
| i 478 0. Pran, 
not waſte | Mute) time in trifles, been 


is incompetent for any ſum under L. 12. 
The principal Teaſons of advocation =o i 
| incompetency, iniquity, in the judge, or 
contingency of the pit dels ä 
ing before a en or more competent | 
ert., 445; W which | 
1 if the Wee "ſhould be got out and 
We extracted, the; perſon aggrieved by the 
ſentence may apply to the court of ſeſſion 
by bill of ſuſpenſion, ſtating the wrong or 
| injuſtice as the reaſon, which is likewiſe 
fignedby a writer to the ſignet. Suſpen- 
8 ſion may alſo be obtained of a bill and 
=: diligence following thereon on juſt cauſe 
ſhown, upon application by bill of ſuſpen- 
fion. Intimation of a copy of the bill and 
faſt, in a ſuſpenſion, to the party, is ſuffi- 
cient. The ſame procedure is had in the 
ill chamber as in adyocations.—If re- 
oel. eee is got, and the diligence 1 
proceeds ; 3; 


. inferier 6 Gr, 2 


1 or, th ſuſpender may petition | 
the court to review the ſentence. If paſſed, 
the ſuſpender niuſt, within fourteen days, 
find caution, to pay or perform in terms 
of the charge, and for the damages and 
expences to be found due in caſe of 
wrongous ſuſpending z ; otherwiſe, on cer - 
tificate of no caution being found, the 
diligence will proceed. The ſuſpender 
may obtain a prorogation of fourteen 
days more to find caution, on payment of 


28. 6 d. to the clerk to the bills; The) - 


bond of caution is written by the agent 


for the ſuſpender. On caution bang” 
found, and received by the elerk, the 


letters of ſuſpenſion are expede, and the 
cauſe comes into court in the farts mand. 
ner as an advocation does. If the thar- 


ger thinks himſelf ſecure without a cau- FF 
tioner, and wiſhes for diſpatch; he may, 
before the ſuſpenſion is expede, apply to 


1 ? the 
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the Lords by petition, W 
me Lord Ordinary to diſcuſs the reaſons 


„ of which petition 
will be granted: But che clerk to the 


3 the ſignet to the dues of ſignet- 


Af d. 


een b 
«Suſpenſion may b eee + 
a a perſon doing any thing unwarrantably, 


as building, impreſſing an apprentice, &c. 
and an interdict is ſometimes obtained a- 
long with che fiſt. The caution in this | 


caſe is for damages and expences, in caſe 
of 'wrongous ſuſpending. © 
+, Appeals in civil cauſes, (except from 


the court of ſeſlion to the houſe of peers,) 


are now diſuſed ; the only one competent 
is of cauſes under L. 12 to the Lords in 
the circuit, by /atute 20th Geo. Il. cap. 


43. 8 34. * it is enacted, That 


te any 


g 


bills is entitled to 48. Scots, and the 


This method is alſo — 


* 


er 
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| Wiener Courts. 2 . 


& an ne Scotland aggrieved, by 
« any decree or ſentence of any ſheriff or 


4, wept or the eee 


& at; ACh PIER or. dr dil; 1 


© in any matter criminal, not extending 
< tothe loſs of limb or demembration, or 


« in matters civil, not exceeding I. 12 


Sterling, may appeal to the next circuit - 
court of the circuits, within which the 
< ſaid courts mall lie, ſo as no ſuch ap- 
« peal be competent before-a alda ; 
pronounced; and ſuch appeal may be 
taken in open court at pronouncing 


« ſuch decree, or within ten days there- 
Halter, by lodging the ſame i in the hands 


« of the clerk, and ſerving the adverſe 
<« party with a duplicate thereof, perſon- 
e ally, or at his dwelling-houſe ; or- his 
cc nn or agent i in the cauſe; 3 and 
81 £7 7, 
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c in lle manner the eaſy aage; Ain 


& caſe there is any coneluſton againſt, 
« him; and ſuch ſervice ſhalt 'be' ſaffivient 


« ſurhmons to oblige the reſpordetits'ts 
4 attend at the next eircuit court, Which 


« ſhall happen to be held fifteen days at 


< leaſt after ſuch ſervice} and the judges | 


« at ſuch circuit ſhall cognoſce and deter- 


ee mine ſuch appeals by the like rules as 
te the courts' of on or jufticiary reſpec- 
& tively may now cognoſce and determine 
« in ſuſpenſions But the ſaid circuit 
& court ſhall proceed in a ſummary way; 
« and if they find the reaſons of appeal 


ee not relevant, or not inſtructed, or if 


they determine againſt the appellant, 
* 15 5 ſhall award coſts, not exceeding 


de the 


* This is to be nnn of ſuſpenſions expede 


and come into court, and of determining firſt the 


reaſons in the appeal, and the relevancy, &c. 
as in ſuſpenſions ; and not of the procedure on the 
bill, and in the bill chamber. 


8 


4 


np 


2 As Quets, ; 48 4 
« the real colts; Sung fide; expended; and 


* their degree ſhall, be, nal... 
This, ſo far 8 related to civil cauſes, 
was only to continue for ten years; ; but 


made perpetual, by giſt Geo, Nein 


The appellant, at entering his appeal, 
muſt lodge a bond of caution with the 
clerk to abide by Wen. 1 

l "Tho ugh, the foregoing. may ſeem to be 
a tedious procedure, yet when it is conſi · 
dered that almoſt every poſſible caſe is ; 
ſtated, it will occur that ſuch part of it a 
may happen in one cauſe cannot be much; 
and that there is very little form in the 
papers. And it is ſomemhat ſurpriſing, 
that men, of learning and genius ſhould 
not ſometimes appear in their own cauſes, 
or draw their own papers in them; for 
there is little ſpeaking in theſe courts: 
And whatever may be ſaid of our laws,. 

TR 82 deing; 


G ue a0 : 
bing A gy that would require more 
than a life, its general principles may be 
leatned in little more thün three! months, 
the time allowed by Cidero for the ſtudy 
of the Roman law. A great part of what 
i neceſſary to be known is laid down in 
Mr Erſkine's ſmall Inſtitute, or Principles | 
of the Law of Scotland—a book of only 
5s. or Gs. price. The larger Inſtitutes, 
Dictionaries of Deciſions, and moſt of the 
other law books, are conf . rather as 
DiQionaries than ſtudied. A man is al- 
| ways ſtudious and attentive in his own 
cauſe, and makes up, - by care and atten 
tion, what he wants in experi ience. Be. 
 fides, a practitioner, who has much buſi- 
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zor affinity, and uncle and nephew hy con- 


" "Anpainity ; and mother, :Giſter, daughter, 
5 mother in law, nter. n-law, daughter · in- | 
uw, zunt andi niece, as being in che lame 


Axe, falt oonſequentiy eo be inadmiſi- 
dle. Batz though dne cannot he brought 


Im bchalf of his near kinſman, he may a- 


againſt him at tlie other partyꝰs inſtance. 


But wives and children cannot be oom 


pelled to give teſtimony againſt their huſ- 

bands and parents; except / as to the laſt, | 
in a caſe of a purſuit for ſeparate mainte- 
nanee brought by the mother -againſt- the 
father, on account of ' harſh treatment, 
+whers there/arenoſetvants' at the time, 


-- 
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good atifwer' to che objection of nearneſs 
of kin, that the witneſs is as near a rela- 
tion to the adverſe party. Though the 
law conſiders baſtards as having no ſu- 
 thers; conſequently, as no kinſmen by the 
father to any perſon; yet the deciſions 
have been various, as to their admifibili- 


| 10 Dp an Ot P 
er other withelſes' to be got. It in no 


ty, being ſometimes received, at other 


times rejected. Tutors and curators are 


inadmiſſible, 'for their minors; adyocites 


and agents, foy their clients ; in the cauſes 


vocates, and agents, may, however, be 
brought again them; but the two laſt 
cannot be compelled to diſcover upon oath 
ſuch ſecrets of their client's cauſe, as they 


may have learned from himſelf. Perſons 
having an intereſt in the fuit are alſo in- 
_ as 7 are e menial or Put . 5 
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$96 Of the admiſſibility of Witneſſes, 
In occult or private facts, where there 
is a penury of unexceptionable witneſſes, 
ſome of theſe diſqualifications are over - 
looked, in ſo far as that their depoſition 
is taken cum nota, i. e. to have ſuch a de · 
gree of weight as the judge may think it 
deſerves, though not ſo eredible as that 
of other witneſſes. Thus domeſtic ſer- 
vants have been received as to n 
tranſacted within doors. 1 
All witneſſes, before making oath; muſt 
be purged of malice and partial counſel, 
i. e. that they neither gain nor loſe by the 
event, of the ſuit, nor have given advice 
how to conduct it; that they have not 
been taught or prompted how to ſwear; 
that they have got no bribe, or promiſe 
of bribe or good deed, from any of the 
parties; and that they bear no. enmity or 
ill-will to either of them. But if any of 
the parties offer to bring preſent evidence 
R . of 
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of a witnefs's nds eountel in any of 


thefe points, the examination cannot pro- 


ceed, though the witneſs offer to purge 


himſelf by oath. The proof of bare ex- 
preſſtons of ill. will is not ſufficient. Where 
one offers a relevant objection againſt. a 
witneſs, but cannot inſtantly prove it, it 
cannot ſtop the examination; but he muſt 


proteft for a reprobator, i. e. that he max 


bring evidence of his partial counſet; and 
this he cannot do Mc unleſs te 


ig dels then, Ne wi K 
Report 7 an 42 and Comm e. 


— e . 
tember one thouſand ſeven hundred and 
eighty-two, years, in proſence of J. M. vi- 
ter in ———— compeared D. G. writer in 
E. as agent and doer for 8. S. ſon of the 
deceaſed W. S. of R. and produced an 
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598 0/ the admiſſibility of Witneſſes, 
act and commiſſion, dated the eighth day 
| of Auguſt laſt, iſſued by the (a) Lords of 


council ; and ſeſſion, in the. ſuſpenſion be- 


fore them (b) at the inflance- of the faid 8. | 


S: againſt B. C. in M. directed to the ſaid 


J. M. named by the charger's doer.for 


taking the proof mentioned in the ſaid act 


and commiſſion to be adduced by the ſaid - 


8. S. and required him to accept of the 


ſaid commiſſion, which he accordingly | 
did, and made choice of W. G. ſchools. 
| maſter in N. to be his clerk, and took his 


- oath de Adeli adminiſtratione; where com- 
ec alſo the ſaid B. C. with H. I. wri- 


ter in as agent for him. Thereafter | 
the ſaid D. G. produced diligence againſt 


witneſſes, and execution thereof, dated the 
— day of en W were 


This muſt by: heel by the comm: 


fioner. het | 
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If the commiſſion be from a therif, ay 


detwixt (e) and (5) “ ſheriff of in 


4 proceſs before him,” purſuer i in place 
of charger, and procurator inſtead of agent. 
The form of the depoſition is, Compeared | 
(then follows the name and deſignation 5 
of the witnels, if or not married, his age, l 


| about which laſt there is no occaſion to : 


be very particular ; ; it is generally, = aged ; 
6 2a years and upwards,“) who 


being ſolemnly ſworn, purged of malice | 
and partial counſel, and interrogate, ds. : 
pones, chere take in the matter deponed 
to). Cauſe ſeientia patet. And this is 
truth, as he ſhall anſwer to God. Ra 


The depoſition. of every witneſs mult 


begin and end as above, muſt be ſigned 


by the witneſs, commiſſioner, and clerk ; 
and-if any of the depoſitions conſiſt of 
more pages. than one; the foot of each 
rage, as well as the end of the depoſition, 
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muſt be ſigned. If the witneſs cannot 
write, there muſt be added, and depones 
he cannot write,“ and it is figned by 
the commiſſioner and clerk, as the others; 
and aſter all the depoſitions add, what 
4 is contained on this and the pre» 
« ceding pages, is a juſt and true report 
Lol the foreſaid act and commiſſion.” - 
And this is ſigned by the commiſſioner 
| and elek. 1260 3 


Regulations for payment of 7 itneſſes, 


By act of ſederunt, 21ſt December 
1765, it is enacted, That all witneſſes 
ſhall be entitled to an allowance of I 8. per 
day for their perſonal charges, and ſuch 
witneſſes as travel on horſeback, over and 
above the foreſaid allowance, ſhall be 
entitled to the additional ſums following, 
viz. to the additional ſum of 18. 6 d. Sterl, 
Nn for 
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for each travelling „ 
1's. 2 d. Sterl. for each day they ſhall b 


detained in oourt after their appearance 
— citation, till they are examined 
d diſmiſſed; and that the number ogy 


Janne days ſhall be aſcertained by a 


reaſonable computation, according to the 
witneſs's place of reſidence: To be reco- 


vered by a ſummary warrant againſt che 
agent of the party adducer. Witneſſes 


brought into court by a ſecond _— 


not entitled to any charges. n 


Oath of verity upon a debt. 


thouſand ſeven hundred and eighty-two 
years, in preſence of G. H. Eſq; of J; one 
of his Majeſty's juſtices of the peace for 
the county of W. compeared J]. A. in B. 
who being ſolemnly ſworn and examined, 
4 | depones, 
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5 I 2 | On admiſtbil of Wi meſes, . 


eee the principal ſum A | 
pounds Sterling, and annualrent thereof 


fince due, contained in 2 bill dated the 
— day of —— laſt, drawn by the 
deponent upon, and accepted by O. P. in 
Q. payable — after date, is a juſt, true, 

and lawful debt due to the deponent by | 
the ſaid O. P. and no part thereof paid, 

compenſated, or , extinguiſhed (a); and 
the deponent has no other ſecurity there · 
for than the ſaid bill. And this is truth, 
as he ſhall anſyex t 10 Ved. + 
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TABLE 


(a) If there is a ad payment, ſay here, 
et except the ſum of —— paid in part upon the 
„ — day of ——“ as marked on the back 


of the faid bill. 
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T O clerk and ſervants, » aint 
For regiſtering each hes of wh 3H 

hornings, interdictions, n 
| hibitions, and ee 


with their executions L. O 1 44 
} For an extract of a horning, Mie 4 
inhibition, interdiction, or 
cution, ay: n garn e 
For 


— 


For the firſt ſheet 1 . 0074" 
For every other ſheet -- ; 0 1 0 
For regiſtering every ſheet of 8 
bonds, inſtruments 0. . 
teſt, tacks, diſpoſitions, i- 
ventories of heirs cum bene · 
cio, and any other uri: 
e yr det Ce A. 5 * | 


For every libei, where we ſum 1 15 
is under L. 40 Scots % 6 
Above L. 40 Scots o 1 


For every precept for ſum- 


moning witneſſes, n Foals 7 
ties pro confeffſo . 190: %% 187 
For letters of 1 e 


looſing thereof - o q, 
For a petition, or anſwer 0 0 6 
For writing a dond of cau. 


tioñ +66) OSD, GEO 
For receiving thereof 4, 228256; 
For Nan an W 0 1 0 
0 For 


in be beh. ve, Courts. 515 


For writing depoſitions,... 1 a3 
Every depoſition: of „ener . 0 1 0! 
Tack of the firſt ix witneſſes, e 1 
For every other witnes 0 6 
To the clerk. for extracting e- 
Very precept, by * 5 AN 
Not exceeding L. 25 Scots. o 1 0 
Exceeding L. 25, and not ee. 
OY ceeding L. 40 Scots 01 8 
Exceeding L. 40, and not en— 
ceeding L. 60 Scots 3 0 
For writing and recording eck 2 
ſheet of theſe;decreets 0 0 6 
To clerks and ſervants for ex 
tracting all decreets, acts, or 
commiſſions, in cauſes ex- 
ceeding L. 60 Scots in va- 1 ** 


lue, . 
For the firſt ſneet 0 2 6 
For every other ſheet 0 1 6 
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That every ſheet of an extract 

conſiſt of 49 lines, at the 
rate of 13 words in each © 

line, if wrote ſheet- ways; 
and of two pages, of 36 

Ince in each page, at the 

rate of 9 words in each line, 

if wrote book. ways. 

To the clerk, for every appeal 
entered againſt any decreet, 
ſentence, or judgment, for 

recording the appeal, and 
taking the bond of caution, 


* 


to be paid by the appellant o 1 


For 


MW 
8 4 j ; But for every repeated ſheet of 1 
ee ehen f a: = 
* commiſſions have been r . 
trated, only I. or e 8 
For every ſheet of decreets o ß 
tranſumpdt 1 422 


in the Sheriff, Er. Courts, $17 
For a | general ſeries.” to clerks Ms : v0 


305 and ſervants, for drawing ee 

: | the claim, and expeding tbe 6 

N | ſervice, and to officers and OR 
1 witneſſes for executing the. , 3 ' 
brieve at the market · oli L. 0 1 "5. © 

f For acts of curatory, and pro- we: 


ceſs for making up ee 


or curatorial inventories, £ 

each ſheet SIM 0 3 0 
For ſpecial Ron for hw: 32 t 

ing the claim, expeding the 

ſervice, - and giving the re. 
tour or extract of the ſer- 3 
vice, including officer and N 
witneſſes fees for executing , : - 7 | 


the brieves, SFO 


For the firſt ſheet - 0 15 0 
| ALY gs, f 
I For every other ſheet 0.5.0 
q 7" Far ſeiſines, r enn 
8 0 3 I, 


att 1. 


z Table 0 


b Ino, The current dete ef" ihe: 5 
1 vellum or r | parchment malt | 
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the time. e DAR, ee off 
2do, For be 2 il 
is fllls up of the clerk's proto- 
aal a8 notar I. „6 3 
EN For every other ſheet 5 29 2 70 0 
| To the clerk for nenn. 41 O60 
eee NY ee ene, 
If taken at the diſtance af 7 
three miles or under, from 

„ dhe clerk's office, 1 
FEW For an eſtate not exceeding ir 
. 2000 merks ; of Yearly rent 10 
II exceeding 2000, and not 4 55 
exceeding 5000 merks | 2 2 Oo 
exceeding 5000, and not ex- ©. 

ceeding 10, od merk 15 3 9 
122 exceeding 10,000, and not 


/ 


: exceeding 20,000 merks 4 a 0 
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in the « Sherf, FR Courts, $ I 16 


And for any eſtate exceeding | 
20,000 merks  - Ls. 5 ; © 7:76 
And ane, e te e 
eſtate be. Fo | " M7 
If taken at mote than three | 
milesdiſtancefrom the clerks 
office, he is to be paid, be- 4Y 
ſides the above fees, „ * 
For every mile above three, 4 


and not exceeding ten © 5 0 
For every mile exceeding ten o 2 6 


For ſequeſtration of a bank -k 
rupt tenant's effects, ſuch a we. 


ſum as ſhall be | judged-rea- 

ſonable by the ſheriff, 
The higheſt not exceeding + EB 0 
The loweſt not under 0 5 6 
For every perſon qualifying i in 1 5 

terms of law, and for the rh 

certificate thereof | o 2 0 
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ll i | Table of Fes AL OY 
For tranſaQed proceſſes and 
decreets, the half of What 
they would have amounted * - 
to if extracted { 4: 
Services of relicts to their terce - 
to pay one half of ſpecial fer= | 
| ft . vices ; ſervice of tutory, and 
= of idiotry and furioſity, as 
© general ſervices; and that 
| Vvitneſſes be paid for as in 
bi other proceſſes. 
To the officer for ſummoning 
a party or witneſs, or char- 
ging to make payment or 
decreet or precept 
To himſelf and witneſſes to the 
execution eee e 
But if the parties or witneſſes 
cited or charged exceed 
three in number, and are 5 
| within 


* 4 


— 


Fd 


in the Sherif, Se, Diets. Fay 


within one wile of one ano- 
ther, only for each 


from the place of his reſi- 
denoe, 64. more, provided 
always that the whole ſum 


paid the officer, for himfelf 
and his two witneſſes, do. 


not exceed half a crown for 
one day, whatever be the 
number of miles, or of wit- 
neſſes — - — 
10 the bias officers that at. 
tend the court, for the oath 
of each party or witneſs 


reproduction of a proceſs 
The officer, for bimſelf, wit. 
neſſes, and appriſers, &c. 
to be paid for poindings at 


E 


O 


4D 
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For executing a caption for 


BW, o 6 
hem, For each mile the officer 
and his two witneſſes travel 
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— The fees in circuit courts in civil 
1 5 ' b IS. 44 £5.34 2 # 41 Op # 
1 cauſes, 77115 5 


= For enrolling the cauſes i in a 


va. 


5 roll to be made up before 
1 the fitting of the circuit | 
| R L. 0 0 4 


= For every party and witnel's ET 
=. depoſition, «/p ap hhgs teh path 
_. - To the clerk, — . 2 
„ To che err 9 
* 18 the clerk, ne 
For an extract of the Lords 
9 | ſentence or judgment $00.4 0 
For each perſon qualifying n 8 
terms of law, and for the 
certificate thereof * ag * 
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Fees in Supenfons and 47 woes. 1 7 


Writers dues of pie the a e 1 4 
dill—firſt ſneet 'L ad 0 4 
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Every other 'ſheet 'tgis 1851 Þ $ 
Clerk to the bills, his folk at vj 
preſenting bill of advocation'o 1 8 x: 
Ditto, his fees at preſenting © 
bill of ſuſpenſion NA dd 6 12 | 
If more complainers than one, | 
for each complainer, . after' 4 
che firſt and under ten, be 
half merk Scots, r 0 0 Wo 
If off a bill-day extra 
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5 0 6 


Borrowing the bill when ſiſted o 11»ͤ»‚- i 
Making notorial copy fHirſftt 
Every o tber th - 4. 8 | 
intimating, if no travelling, to He 3 

the court, or to the pry | 298 : ö 


and if no copy to make 
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| 
5 4 
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$24 Table f Fees in 


I copying, each ſheet | L. 
Axeaſonable allowance for tra · 
velling. W 


Copy marked for anly got ang 
the charger at the leh. 

© ber—each ſheet. 
Anſwers. thereto, writers dues 
as for drawing a bill. | 
Clerk to the bills, his fees at 


. 
- 
» 2 


preſenting 
Borrowing 
Replies, duplies, "bY writers 
dues, and Ae as bee, 
fore. . 
To the clerk. "0 1 
To Lord Ordinary's derk for 
reading papers at adviſing, 


© 
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* 
. 1 4 
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paid by the ſuſpender or 


advocator if paſt, Fa, the o- 
ther party if refuſed 


| Pues of paſſing the bill 


7 
. * 
9 1 


O 


8 and 22 $25. 


Dues of writing bond an,, 1 

tionr x [. o 2 6 7 
— of receiving ditto: o 17 „% ll | 
Expeding the letters, which „ 
are tranſcribed from the bill, | _ 


and to the will, are only 
charged as copying at 8d. _ 


per ſheet, and for the will is 3 

charged drawing an addi UL, 

tional ſheet 41S? 0 3 0 
Dues of ſigneting 0 1 10 


Putting up proteſtation 0 120 
If the bill is refuſed upon a 
ſwers, &c. for certificate 9 82 
For ditto of no caution 0 3 | 1 
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for extracting decreet of ex- ** 


pences - 14 $08": 0 


If the court is petitioned, - 
To drawing memorial for law- | 
yer to draw petition - 10 6 
Ek 
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| To lawyer a fee to draw pe- 


tition . a 4 * a 


3 2 2 0 
IG ets 9 r 6 
To printing each ſheet of eight : 


pages 470, beſides for mar- 
ginal notes F 19 0 


To making copy for the pro- 


ceſs, each two pages of 


writ as © NG 6 O 0 8 | 
To clerks dues of ditto o 4 10 
To tranſmitting from bil- E eee 


chamber to inner- houſe 0 x © 
To ditto back again after being 8 
Fenn, t5 117,» ©.-x 
And the clerk to the bills 
charges, double fees for paf- 
ſing, or certificate of refuſal, 
if adviſed by the court. ; 


